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This memorandum transmits to you our "Final Guidance on

. Administrative Records for Selecting CERCLA Response Actions."
This document replaces the "Interim Guidance on Administrative
Records for Selection of CERCLA Response Actions," previously
issued on March 1, 1989.

The guidance sets forth the policy and procedures

governing

the compilation and establishment of administrative records for
selecting response actions under the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980 (CERCLA}, as
amended by the Superfund Amendments and Reauthorization Act of
(SARA). This guidance is also consistent with and expands
on Subpart I of the National ©0il and Hazardous Substances
Pollution Contingency Plan, 55 Fed. Reg. 8859 (March 8, 1990).
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Headquarters and the Department of Justice.

This guidance reflects input received from the Regions,

several drafts of this guidance and comments have been
incorporated. I thank you for your assistance.
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OSWER Directive No. 93131.3A-1

I. INTRODUCTION
A. Purpose and Scope of the Administrative Record

This guidance addresses the establishment of administrative
records under Section 113 of the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980 (CERCLA), as
amended by the Superfund Amendments and Reauthorization Act of
1986 (SARA).' Section 113(k) (1) of CERCLA requires the
establishment of administrative records upon which the President
shall base the selection of a response action (see Appendix A for
the complete statutory language).

Chapter I of this guidance introduces the purpose and scope
of the administrative record. Chapter II reviews procedures for
compiling and maintaining the administrative record. Chapter III
examines the various types of documents which should be included
in the administrative record. <Chapter IV discusses how agencies
outside EPA are involved in establishing the record. Finally,
this guidance includes a glossary of frequently used terms and
acronyns as well as several appendices.

Although this quidance is written for use by the United
States Environmental Protection Agency (EPA), it can be adapted
for use by state and federal agencies required to establish
administrative records for the selection of CERCLA response
actions. As used in this guidance the term “lead agency” means
either EPA, a state or other federal agency, which is responsible
for compiling and maintaining the administrative record. As used
in this guidance, the term "support agency"” means the agency or
agencies which furnish necessary data to the lead agency, reviews
response data and documents and provides other assistance as

requested by the 0SC or RPM. This gquidance reflects the

revisions to the National 0il and Hazardous Substances Pollution
Contingency Plan (NCP) published on March 8, 1990, 55 Fed. Reg.
8859 (see Appendices L and M).

The administrative record established under Section 113(k)
of CERCLA serves two primary purposes. First, the record
contains those documents which form the basis for selection of a
response action and under Section 113(Jj), judicial review of any
issue concerning the adequacy of any response action is limited
to the record. Second, Section 113(k) requires that the
administrative record act as a vehicle for public participation

' 42 U.S.C. §9613. References made to CERCLA throughout

this memorandum should be interpreted as meaning "CERCLA, as
amended by SARA."
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in selecting a respc action. This guidance document discusses
procedures developec ansure that the lead agency's
administrative recor. -eet these twin purposes.

The administrative record is the body of documents that
“forms the basis” for the selection of a particular response at a
site. This does not mean that documents which only support a
response decision are placed in the administrative record.
Documents which are included are relevant documents that were
relied upon in selecting the response action, as well as relevant
documents that were considered but ultimately rejected (e.g.,
documents "considered or relied on")..

This document uses the phrase '"considered or relied on" in
discussing which documents should be included in the
administrative record to indicate that it is EPA's general policy
to be inclusive for placing documents in the administrative
record. However, this term dces not mean that drafts or internal
documents are normally included in the administrative record.
Lead or support agency draft or internal memoranda are generally
not included in the administrative record, except in specific
circumstances (see section III.G. at page 33). Thus, the record
will includs final documents generated by the lead and support
agency, as vell as technical and site-specific information.
Information or comments submitted by the public or potentially
responsible parties (PRPs) during a public comment period (even
if the lead agency dces not agree with the information or
comments) are also included in the administrative record (see
ssction III.D. at page 30). ’

The following principles should be applied in establishing
administrative records:
o The record should be compiled as documents relating to the
- selection of the response action are generated or received
by the lead agency:

o The record should include documents that form the basis for
the decision, whether or not they support the response’
selection; and

o The record should be a contemporaneous explanation of the
basis for the selection of a response action.

The effort to establish adequate administrative records
encompasses a vast array of people including: Administraive
Record Coordinators, Remedial Project Managers (RPMs), On-Scene
Coordinators (0SCs), enforcement staff, records management staff,
Regional Counsel staff, Community Relations Coordinators (CRCs),

other federal agencies, states, CERCLA contractors, and the

2
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public.2 This guidance will discuss the roles and
responsibilities of these people and how they interact with one
another.

B. Judicial Review

Section 113(j){1l) of CERCLA provides that judicial review of
any issues concerning the adequacy of any response action shall
be limited to the administrative record.

Judicial review based on an administrative record provides
numerous benefits. Under Section 113(j) of CERCLA and general
principles of administrative law, when the trial court reviews
the response action selected, the court is limited to reviewing
the documents in the administrative ‘record. As-a result, facts
or arguments related to the response action that challenging
parties present for the first time in court will not be

considered. .

Record review saves time by limiting the scope of trials,
thereby saving the lead agency's resources for cleanup rather
than litigation. Courts will not allow a party challenging a
decision to use discovery, hearings, or additional fact finding
to loock beyond the lead agency's administrative record, except in
very limited circumstances. In particular, courts generally will
not permit persons challenging a response decision to depose,
examine, or cross-examine EPA, state or other federal agency
decisionmakers, staff, or contractors concerning the selection of
the response action.

Furthermore, the administrative record may be cited long
after officials responsible for the response decisions have moved
into different positions or have left the lead or support agency.

- Judicial réviéw limited to the record saves time involved in

locating former employees who may not remember the facts and
circumstances underlying decisions made at a much earlier tine.

Moreover, in ruling on challenges to the response action
decision, the court will apply the highly deferential "arbitrary
and capricious®” standard of review set forth in Section 113(j) (2)
of CERCLA. Undar this standard, a court doces not substitute its
judgment for that of the decisionmaker. The reviewing court does
not act as an independent decisionmaker, but rather acts as a
reviewing body whose limited task is to check for arbitrary and
capriciocus action. Thus, the court will only overturn the
response selection decision if it can be shown on the

2 ps used hereinafter in this guidance the term "public"
includes potentially responsible parties (PRPs).

3
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administrative record, that the decision was arbitrary and
capricious or otherwise not in accordance with the law. However,
the extent to which EPA benefits from having judicial review
limited to the record depends on the quality and completeness of
each recorad.

C. Publi- zicipation

Section 113(k)(2) of CERCLA requires that the public have
the opportunity to participate in developing the administrative
record for response selection. Section 117 of CERCLA also
includes provisions for public participation in the remedial
action selection process. Both sections reflect a statutory
emphasis on public participation. Participation by interested
persons will ensure that the lead agency has considered the
concerns of the public, including PRPs, during the response
selection process. In addition, for purposes of administrative
and judicial review, the record will contain documents that
reflect the participation of the public and the lead agency's
consideration of the public's concerns.

If the lead agency does not provide an opportunity for
involvement of interested parties in the development of the
administrative record, persons challenging a response action may
argue that judicial review should not be limited to the record.
The lead agency must, therefore, make the information considered
or relied on -in selecting a response action available to--the
public, provide an appropriate opportunity for public comment on
this information, place comments and information received from
the public in the record, and reflect in the record the lead
agency's consideration of this information.

.I¥.. PROCEDURES FOR ESTABLISHING. THE ADMINISTRATIVE RECORD ..
A. Administrative Record Cocrdinator

Each region should have an Administrative Record
Coordinator. The Record Coordinator generally has the duty of

ensuring that the administrative record files are compiled and
maintained according to Subpart I of the NCP and this guidance.

3 42 U.8.C. §9617. ]
‘ The "administrative record file" should be distinguished
from the "administrative record." The administrative record file
refers to the documents as they are being compiled. Until a
response action decision has been selected, there is no complete
administrative record for that decision. Thus, to avoid creating
the impression that the record is complete at any time prior to

4
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The Record Coordinator will not be responsible for deciding which
documents are included in a record file. Those decisions should
be made by the 0SC or RPM, with appropriate consultation of ORC
staff. The Record Coordinator's duties ordinarily include:

Q

o

Developing procedures for creating record files;

Ensuring that the public is notified that the record files
are available for inspection;

Ensuring that the records are available at or near the site:

Ensuring that the records are available at the regional
office or other central location;

Coordinating efforts to obtain the necessary documents;
Indexing the record files:

Updating the record files and indices on a regular basis
(e.g., quarterly}:

Ensuring availability of the record file for copying:

Ensuring that sampling and testing data, quality control and
quality assurance documentation, and chain of custody forms

are available for public inspection, possibly at a location

other than that of the record files;

cOordinating with ORC staff on questions of relevance and
confidentiality of documents submitted for the record files:

Arranging for production and presentation of the record to
court when necessary for judicial review; -

Maintaining the confidential portion of the record files, 1<
necessary;

Maintaining the "Compendium of CERCLA Response Selection
Guidance Documents®;

Coordinating with states and federal agencies on record
files compiled by them; and

the final selection decision, the set of documents is referred to
as the administrative record file rather than the administrative
record.
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o Notifying appropriate personnel of the timing for review of
state and federal record files.

Appendix D contains a model position description for an
Administrative Record Coordinator.

The Record Coordinator must work closely with RPMs, OSCs,
enforcement staff, records management staff, Regional Counsel
staff, community relations staff, and the Department of Justice
(DOJ) (for cases in litigation).

If the way the record was compiled and maintained is
questioned in litigation, the Record Coordinator may be called
upon to prepare an affidavit or testify about those procedures.
Therefore, the Record Coordinator should be familiar with the
procedures associated with the record, and be qualified to
fulfill the .responsibilities outlined above.

B. Multiple Response Actions

In general, every decision document {e.g., Record of
Decision (ROD) or Action Memorandum) must be supported by an
administrative record. Under CERCLA, cleanups are often broken
up into distinct response actions. At a given site this may
include several removal actions, and/or remedial actions known as
operable units.. For every removal action or operable unit, a
separate administrative record must be compiled.

Information relevant to more than one response decision,
such as a site inspection report or a preliminary assessment
report may be placed in the record file for an initial response
action and incorporated by reference in the indexes of subsequent
record files for that site. " o )

C. Compilation

The administrative record file shoulid be compiled as

. relevant documents on the response action are generated or
received. Thus, all documents which are clearly relevant and
non-privileged should be placed in the record fila, entered into
the index, and made available to the public as soon as possible.
For example, the remedial investigation/feasibility study (RI/FS)
work plan, summaries of quality assured data, the -RI/FS released
for public comment, the proposed plan, and any public comments
received on the RI/FS and proposed plan should be placed in the
record file as soon as they are generated or received.

Wwhen there are guestions whether particular documents should
be included in the record file, such documents can be segregated
and reviewed at regular intervals (e.g., quarterly). For

6
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example, draft documents oOr documents subject to claims of
privilege should be set aside for review by ORC and other
appropriate staff. At critical times, such as prior to the
public comment period, the issues regarding these documents
should be completely resolved and the documents included in the
record file, if appropriate.

The record file should be updated while it is available for
public inspection. The additional documents should be placed in
the record file and entered in the index. - Any updates to the

record file should be made to all copies of the record file.

All documents considered or relied on in selecting the
response action should be in the record file when a decision
document (e.g., a record of decision) is signed. Documents
relevant to the response selection but generated or received
after the decision document is signed should be placed in a post-
decision document file and may be added to the administrative
record file in certain circumstances (see section III.N. at page

40).
D. Index

Each administrative record file must be indexed. The index
plays a Key role in enabling both lead agency staff and members
of the public to help locate and retrieve documents included in
the record file. In addition, the index can be used for public
information purposes or identifying documents located elsewhere,
such as those included in the compendium of guidance documents
(see Appendix E). The index also serves as an overview of the
history of the response action at the site.

. The index also provides the lead agency with a degree of
control over documents located at or hear the site. The creation
of an index will prevent persons from altering the record simbly
by physically adding or removing documents from the record file.

The index should include the following information for each
docunment: . - L. .. ;

o Docuasnt Number:
o Document Date - date on the document;
o Document Title - one or two line identification. Identify

the actual document, not a transmittal memo or other less
relevant document. Include sufficient information so the
document cannot be confused with another (e.g., the title
"report” may be insufficient):;
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o Author - Name and affiliation:;
o Recipient - Name and affiliation; and
o Document Location.

The index can be organized either by subject or in
chronological order. If documents are customarily grouped
together, as with sampling data and chain of custody documents,
they may be listed as a group in the index to the administrative
record file. Appendix C contains a model index organized by
subject. Computer databases have been helpful in generating and
updating the index.

The index should be updated when the record file is updated.
It is preferable to update the record file when documents are
received, or'at least quarterly. Such updates should coincide
with the periodic updating of the record file and review of
material for which there are questions about relevance or
privilege (see section II.C. at page 6). The index .nould also
be updated before any public comment period commenc=:. The index
should be labeled "draft index" until all relevant aocuments are
placed in the record file. When the decision document is signed,
the draft index should be updated and labeled »index."

E. Location
E.l. General

Section 113(Kk) (1) of CERCLA requires that the administrative
record be available to the public "at or near the facility at
issue.” Duplicates of the record file may be kept at any other
" location. A ¢opy of the record file must-be located -at the
regional office or other central location. Both copies of the
record file should be available for public inspection at
reasonable times (e.g., 9-4, Monday-Friday). 1In the case of an
emergency removal, unless recquested, the record file needs to be
available for public inspection only at the central location (see
section II.F.3. at page 14).° T

The record file located at or near the site should be placed
in one of the information repositories which may already exist
for community relations purposes. These are typically located in
a library, town hall, or other publicly accessible place. If
there is no existing information repository, or if the repository

5 See 40 C.F.R. §300.805.
¢ 40 C.F.R. §§300.805(a)(5) and (b).

8
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does not have sufficilent space for the record file, any other
publicly accessible place may be chosen to house the record

file.’ When a Superfund site is located at or near an Indian
reservation, the centrally located copy of the record file may be
located at the Indian tribal headquarters. The Community
Relations Coordinator (CRC) should be consulted on the location
of the information repository and record file.

The record file should be transmitted to the local
repository in coordination with the CRC. The CRC should make the
initial contact to establish the local repository and request
housing for the record file. The Record Coordinator should make
arrangements for delivering the record file to the local
repository.

The record file should include an introductory cover letter
addressed to the librarian or repository manager (see Appendix
F). In addition, a transmittal acknowledgement form should be
included to ensure receipt of the record file (see Appendix G).
Finally, an administrative record fact sheet should accompany the
record to answer questions from the public (see Appendix H).
Updates to the record file should be handled in a similar fashion
(see section II.C. at page 6).

In addition to the publicly available record file, if
feasible, a master copy of the record file should be kept at the
.regional office or other central location of the lead agency. To
preserve the integrity of the master copy of the record file, it
should not be accessible to the public. If not feasible to
establish a master copy, the lead agency will need to establish
an effective security system for the publicly available record
file. The master copy Oof the record file may be maintained in
microform to conserve storage space {see section I1.J. at page
21). ’

E.2. Special Documents

Certain documents which are included in the record file do
not have ta be maintained. at or near the site or, in some cases,
at the ragional office or other central location, because of the
nature of the documents and the burden associated with
maintaining such documents in multiple locations. These
documents, however, must ba incorporated in the record file by
reference (e.g., in the index but not physically in the record

7 If the site is located at a federal facility which
requires security clearance, the administrative record file for
that site must be located where security clearance is not
required. The public must have free access to the record file.

9
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file), and the index must indicate where the documents are
publicly accessible. Where 2 document is listed in the index but
not located at or near the site, the lead agency must, upon
request, include the document in the record file at or near the
site.? This applies to verified sampling data, chain of custody
forms, and guidance and policy documents. It does not apply to
documents in the confidential file.

Unless requested, the following types of documents do not
have to be located in multiple locations:

Verified Sampling pata’ -

Verified sampling data do not have to be located in either
administrative record file. The sampling data may be left in its
original storage location (e.g., Environmental Services Division
(ESD) or contract laboratory). Data summary sheets, however,
must be ‘located in the record file. The index must list the data
summary sheets, reference the underlying verified sampling data,
and indicate where the sampling data can be found.

Chain of Custody Forms'®

As with verified sampling data, chain of custody forms do
not have to be located in either adnministrative record file. The
chain of custody forms may be left in the original storage
jocation. The index must reference the chain of custody forms
and indicate their location.

8 40 C.F.R. §300.805(b).

9 40 C.F.R. §300.805(a)(l). "Verified sampling data" are data
. that have undergone the quality assurance -and quality control
process. »Invalidated sampling data”™ have been incqQrrectly
gathered or analyzed and will not be part of the record file.
"Unvalidated sampling data” are data which has not yet undergone
the quality assurance and quality control process. Because it is
superseded by verified data, the unvalidated data are not generally
part of the record files. However, such data may in some cases be
relied on in selecting a response action, such as an emergency
removal where there is no time for verification. Unvalidated
sampling data which are relied on in selecting a response action
should be included in the record fila.

1 40 C.F.R. §300.805(a)(1).

10
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Confidential and Privileged Documents'

Wwhen a confidential or privileged document is included in
the record file, it should be kept in a confidential portion of
the record file. The confidential file should be kept in a
locked cabinet at the regional office or other central location.
It should not be located at or near the site. The index should
identify the title and location of the document, and describe why
the lead agency considers it confidential or privileged.
Furthermore, the lead agency should summarize or redact the
document to make available, to the extent feasible, factual
information (especially if such information is not found
elsewhere in the record file and is not otherwise available to
the public). This summary or redaction should be performed as
soon as possible after the determination that a document is
privileged or confidential, and inserted in the portion of the
record file available to the public and included in the index.
See also section IIX.H. at page 34.

Guidance and Policy Documents '

Guidance and policy documents that are not site specific are
available in a compendium located in the regional office.
("Compendium of CERCLA Response selection Guidance Documents,"
office of Waste Programs Enforcement, May 1989.) This eliminates
the need for reproducing copies of frequently used documents for
each site record file. The documents in the compendium need not
be physically included in the record file, but the guidance and
policy cdocuments considered or relied on in selecting the
response action must be listed in the record file index along
with their location and availability. See also section IIT.I. at
page 37 and Appendix E.

‘Technical Literature® . " T

publicly available technical literature that was not
generated for the site at issue (e.g., an engineering textbook),
does not have to be located in the regional office or other
central location or at or near the site. The dacument must be
clearly referenced in the index. However, technical literature
not publicly available must be physically included in the record
fila at the regional office or other central location and at or
near the site. 3See also section III.J. at page 38.

" 40 C.F.R. §300.805(a) (4).

2 40 C.F.R. §300.805(a)(2).
3 40 C.F.R. §300.805(a)(3).

11
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F. Public Availability
F.l. General

Section 113(k) of CERCLA specifies that the administrative
record "shall be available to the public.” In satisfying this
provision, the lead agency must comply with all relevant public
participation procedures outlined in Sections 113(k) and 117 of
CERCLA. The NCP (see Appendices L and M) contains additional
requirements on public availability (see also "Community
Relations in Superfund: A Handbook," October 1988 ~ OSWER
Directive No. 9230.0-3A; "Community Relations During Enforcement
Activities," November 3, 1988 - OSWER Directive No. 9836.0-1A) .

The availability of the record file will vary depending upon
the nature of the response action. Different procedures are
outlined below for remedial and removal response actions.

In all cases, the lead agency should publish a notice of
availability of the record file when the record file is first
made available for public inspection in the vicinity of the site
at issue.'® The notice should explain the purpose of the record
file, its location and availability, and how the public may
participate in its development.

The notice should be published in a major local newspaper of
general circulation. .The newspaper notices should be distributed
to persons on the community relations mailing list. These
notices should also be sent to all known PRPs if they are not
already included on the community relations mailing list. As
PRPs are discovered, the lead agency should add their names to
the community relations mailing 1list ‘and rail them all the -
notices sent to the other PRPs. Publication of the notice should
be coordinated with the community relations staff. A copy of the
notice of availability and list of recipients should be included
in the record file. Appendix I contains a model notice of
availability. . ‘

This public notice may be combined with other notices for
the same sitae, such as a notice of availability of the community
relations information repository, if they occur at the same time.
Tn addition to the required newspaper notice,- the public can be
informed of the availability of the record file through existing
mechanisms (e.g., general and special notice letters, Section
104 (e) information requests, and the community relations mailing
list). In addition, Headgquarters will publish notices in the

% cee 40 C.F.R. §300.815(a) and §§300.820(a) (1) and (b).
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Federal Reglster. They will be published quarterly and will list
sites where remedial activity is planned.

F.2.

Remedial Actions

The administrative record file for a remedial action must be

available for public inspection when the remedial investigation
begins. For example, when the remedial investigation/
feasibility study (RI/FS) work plan is approved, the lead agency
must place documents relevant to the selection of the remedy
generated up to that point in the record file. Documents
generally available at that time include the preliminary
assessment (PA), the site investigation (SI), the RI work plan,
inspection reports, sampling data, and the community relations

plan.

The lead agency must continue to add documents to the

record file periodically after they are generated or received
during the RI/FS process. -

The record file must be publicly available both at a

~—vregional office or other central location and at or near the site
{see section II.E. at page 8).16 In addition, the notice of
availability should be sent to persons on the community relations
mailing list, including all known PRPs.

With the completion of the RI}FS, the lead agency should

undertake the following public participation procedures:

o

Prepare a proposed plan which briefly analyzes the remedial
alternatives evaluated in the detailed analysis of the RI/FS
and proposes a preferred remedial action alternative;

Make the RI/FS report and proposed plan available in the
record files both at a regional office or other central
location -and at- or near the site: - T :

Publish in a major local newspaper of general circulation a
notice of availability and brief analysis of the RI/FS
report and proposed plan. The notice should include the
dates for submission of public comments:

Mail the notice or copy of the notice to all PRPs on the
community relations mailing list;

Provide a formal comment period of not less than 30 calendar
days for submission of comments on the proposed plan. Upen

5 40 C.F.R. §300.815(a).
' 30 C.F.R. §300.805(a).
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timely request the lead agency will extend the public
comment period by a minimum of 30 additional days. [Note:
The lead agency is encouraged to consider and respond to
significant comments that were submitted before the public
comment period. considering early comments provides
practical benefits both substantively and procedurally.
Early comments may provide important information for the
selection decision, and early consideration provides the
public (and, particularly, PRPs) with additional informal
opportunities for participating in the decisionmaking
process. ]

o provide the opportunity for 2 public meeting(s) in the
affected area during the public comment period on the RI/FS
and proposed plan:

o Keep a transcript of the public meeting(s) on the RI/FS and
_proposed plan held during the comment period and include a
copy of the transcript in the record file:

o Prepare a discussion (to accompany or be part of the
decision document) of any significant changes to the
proposed plan which occurred after the proposed plan was
made available for public comment which are reflected in the
ROD;

o Prepare a response to each- of the significant comments
submitted during the public comment period to accompany the
ROD (see section III.D. at page 30); and

o publish in a major local newspaper of general circulation a
notice of the availability of the ROD.and make the ROD
available to the puhlicubefore.beginning any remedial
action, as required under Section 117(b) of CERCLA.

Comments received after signing the ROD should be placed in
a post-decisicn document file and may be added to the record file
in certain situations (see section III.N. at page 40).

F.3. Removal Actions

section 113(k) (2) (A) of CERCLA requires that the EPA
establish procedures for the appropriate participation of
interested persons in the development of the administrative
record for the selection of a removal action. nAppropriate”
participation depends on the nature of the removal, as ocutlined
below.

7 a0 C.F.R. §300.430(f£)(3) (i) (o).
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Time-critical Removal Actions

A time-critical removal action is a removal action for
which, based on the site evaluation, the lead agency determines
that a period of less than six months exists before on-site
removal activities must be initiated. This category includes
emergency removal actions which are described in greater detail
below.

The administrative record file for these actions must be
available for public inspection no later than 60 days after the
initiation of on-site removal activity. Where possible, the
record file should be made available earlier. The record file
must be available both at the regicnal office or other central
location and at or near the site at issue.

If, however, on-site cleanup activity is initiated within
hours of the verification of a release or threat of a release and
on-site cleanup activities cease within 30 days (emergency
actions), the record file need cnly be available at the regional
office or other central location, unless it is requested that a
copy of the record file be placed at or near the site.’

For all time-critical removals, a notice of the availability
of the record file must be publlshed in a major local newspaper
and a copy of the notice included in the record file. This
notice should be published no later than 60 days after initiation
of on-site removal activity.

A public comment period of not less than 30 days should be
held in appropriate situations. In general, a public comment
period will be considered appropriate if cleanup activity has not
been completed at the time the record file is made  available to
the public and if public comments might have an impact on future
action at the site. If a public comment period is considered
appropriate, it should begin at the time the record fils is made
available for public inspection. Note, however, that even if an
action is completed before the record file is available, the
record file should be made available to the public. The notice
for the public comment period may be combined with the notice of
availability of the record file if they occur at the same time.
The notice should be mailed to all PRPs on the community

" 40 C.F.R. §300.805(b).

Y 40 C.F.R. §300.415(m) (2) (i) .

0 40 C.F.R. §300.415(m} (2) (ii).
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relations mailing list. The notice should also be sent to all
known PRPs if they are not already on the community relations
mailing list.

The lead agency must respond to all significant comments
received during the public comment period and place the comments
and the responses to them in the record file (see section III.D.
at page 30).°' Whether or not the lead agency holds a public
comment period, comments received by the lead agency before the
decision document is signed and related to the selection of the
removal action must be placed in the record file. For
information, including comments, generated or received after the
decision document is signed, see section III.N. at page 40.

Non-Time-Critical Removal Actions

A non-time-critical removal action is a remova) action for
which, based on the site evaluation, the lead agency determines
that a planning period of at least six months exists before on-
site removal activities must be initiated.

The administrative record file for a non-time-critical
removal action must be made available for public inspection when
the engineering evaluation/cost analysis (EE/CA) is made
available for public comment.? The record file must be
available at the regional office or other central location and at
or near the site. ‘A notice of the availability of the record
file must be published in a major local newspaper and a copy of
the notice included in the record file. The notice 'should be
published in a major local newspaper of general circulation. In
addition, Headcquarters will publish these notices in the Federal
Register. -They will be published quarterly and will .list sites
.where non-time critical -removal activity. is.planned...The
newspaper notice should be distributed to persons on the
community relations mailing list and placed in the recorad file.
These notices should alsoc be sent to all known PRPsS if they are
not already on the community relations mailing list. As PRPs are
discovered, the lead agency should add their names to the
community relations mailing list and mail them ‘all the notices
sent to the other PRPs. Publication of the notice should be
coordinated with the community relations staff. A copy of the
notice of availability should be included in the record file.
appendix I contains a model notice of availability.

2V 40 C.F.R. §300.415(m) (2) (iii).
2 40 C.F.R. §300.415(m) (4).
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A public comment period on the EE/CA of not less than 30
days must be held so that interested persons may submit comments
on the response selection for the record file. Upon timely
notice, the lead agency will extend the public comment period by
a minimum of 15 days.® A notice of the public comment periocd
may be combined with the notice of availability of the record
file if they occur at the same time. The lead agency must
respond to all significant comments received during the public
comment period and place the comments and the responses to them
in the record file (see section III.D. at page 30).

The lead agency is enhcouraged to consider and respond to
significant comments that were submitted before the public
comment period. Considering early comments provides practical
benefits both substantively and procedurally. Early comments may
provide important information for the selection decision, and
early consideration provides the public (and, particularly, PRPs)
with additional informal opportunities for participating in the-
decision making process.

Comments generated or received after the decision document
is signed should be kept in a post-decision document file. They
may be added to the record file in certain situations (see
section III.N. at page 40).

G. Maintaining the Record

Document room procedures should be- established ‘to ensure
orderly public access to the record files. In establishing
public access procedures, the security ‘and integrity of the
record files must be maintained at all times.

Each regional office or other central location should have a
~reading area where visitors are able to review- the record files.
The record file must be available during reasonable hours (e.g.,
9-4, Monday-Friday). The public reading area should include,
wherever feasibla:

o Administrative record files:
(o] Guidance Compendium (see section III.I. at page 37):
o Access to a copier; and

o Sign-in book.

B 40 C.F.R. §300.415(m) (&) (iii).
% 40 C.F.R. §300.415(m) (4) (iv).
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controlled access to the files is accomplished by use of a
visitor sign-in book. Sign-in books help minimize instances in
which documents are lost or damaged. They also provide
documentation of the lead agency's efforts to provide public

access to the record files. Pertinent information recorded in
the book should include:

o Date of visit:

o Name;

o Affiliation; —
(=} Address;

o Phone number::

o site dccuments viewed; and

o Cost of copied materials (if applicable).

The lead agency may choose not to use sign-in books if the
books deter the public from reviewing the recorad files.

) _Since documents in the record file should be complete,

properly organized and legible, the integrity of the record file
must be maintained. If possible, storage and reading areas
should be supervised to maintain proper security. Documents
should not leave the document room or be left unattended. To the
extent feasible, the Administrative Record Coordinator should
check the order of the documents after being viewed by the public
to ba certain all documents have been returned  intact. The
documents in the record file should be kept secure, either in a
locked room or in locked cabinets.

The record file located at or near the site should be
handled with similar care. If possible, the record file should
be treated as a non-circulating reference; it should not leave-
the local repository except under supervision. The phone number
of a record file contact should be provided to record file users
and to the manager of the local repository so that problems can
be identified and resolved. This information can be included in
an informational fact sheet accompanying the recoxrd file (see
Appendix H). In addition, the Record Coordinator should plan
periodic reviews of the local record files.

Where the site is a fund-lead or PRP-lead, EPA should retain
(in addition to the publicly available record file) a master copy
of the record file at the regional office or other central
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location, if feasible. Where a state or other federal agency 1s
the lead agency at a site, EPA should assure that the state or
other federal agency maintains (in addition to the publicly
available record file) a master copy of the record file. The
record files are permanent records that must be retained.

As to the local repository, the statute and regulations are
silent concerning the duration of public availability of the
record file. The lead agency's primary concern is public
participation in development of the administrative record.
Following initiation of the response action, public interest in
background information other than the Record of Decision or RI/FS
may wane. In any event, the statutory provisions for judicial
review and deadlines for filing cost recovery actions provide
useful references for kxeeping the record file publicly available.

See Sections 113{(g) and (h) of CERCLA.

Where there is ongoing (or possible) litigation, the record
file in the regional or other central location should be
available at least until the litigation is over.

The record file continues to serve as a historical record of
the response selection, even after the statute of limitations for
cost recovery action has passed. Where there is considerable
public interest, the local repository may wish to keep the record
file available for public viewing.

H. Confidential File

In certain situations, documents in the record file may be
subject to an applicable privilege (see section III.H. at page
34). To the extent feasible, information relevant to the
response selection which is contained in a privileged document
-should Ye summarized or redacted as to make the' -document ’
disclosable and then included in the publicly accessible portion
of the record file. The privileged document should be included
in a confidential portion of the record file.

The Administrative Record Coordinator should maintain a
confidential portion of the record file for privileged documents.
These documents should be listed in the index to the entire
record file and identified as "privileged."” The index should
jdentify the title and location of the privileged document, and
describs the basis for the asserted privilege.

The confidential portion of the record file should be stored
in locked files at the regional office or other central location

3 sea 40 C.F.R. §300.810(d).

19



OSWER Directive No. 9833.3A-1

and should not be located at or near the site. The confidential
portion of the record file should be separate from the publicly
available record file to protect against inadvertent disclosure.
Each privileged document should be stamped "confidential" at the
bottom of each page of the document. where the material is not a
written document (such as a computer disk or cassette tape) the
jacket should be stamped weonfidential.” A complete list of all
materials contained in the confidential portion of the record
file should be maintained by the Record Coordinator. The Record
coordinator should also maintain a log which will include the
time, date, document name, and will identify persons checking out
and returning materials to the confidential file.

As soon as a new record file is established, a routine
access list for the confidential file should be prepared for each
record file. When EPA is the lead agency, this routine access
1ist must be approved by the Waste Management Division Director
or the. Environmental Services Division Director, and ORC. Once
approval is given, persons on the list will be able to accesS the
confidential files through the Record Coordinator. No one should
have access to the confidential files other than those identified
on the routine access list. For state or other federal agency-—
Jead sites, the Regions should take steps to insure that state or
other federal agencies develop routine confidential file access
list procedures.

This policy and procedure for privileged materials does not
supersede any policy and procedures established under the Freedom
of Information Act (FOIA), 5 U.S.C. §552, and EPA regulations
implementing FOIA at 40 C.F.R. Part 2. Upon receipt of requests
for the administrative record file pursuant to FOIA, if the
requester is in close proximity to the record file, the lead
' agenty may respond to FOIA requests by telling-a requester the
location and availability of the record file. Decisions
regarding disclosures of materials under FOIA should be
coordinated among the various lead agency officials with access
to such materials.

I. Copying

Section 117(d) of CERCLA requires that each document
developed, received, published, or made available to the public
under Section 117 be made available for public inspection and
copying at or near the site. Under Section 113(k) (2) (B) of
CERCLA, these documents must also be included in the
administrative record file. Under these provisions of CERCLA,
the lead agency must ensure that documents in the record file are
available for copying, but does not bear responsibility for
copying the documents themselves. Therefore, it is preferable
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that the record file should be located in a facility which
contains a copying machine {e.g., a public laibrary).

when the administrative record file is available at a
facility at or near the site and copying facilities are available
there, the lead agency may encourage the requester to make use of
the copying facilities at that location. If copying of the
record file located at or near the site is difficult for a
requesting party, the lead agency may arrange for copying on
behalf of a requester at the regional or other central location.
The lead agency may ask that requesters arrange for copying by
contractors or commercial copy centers who then bill the
requester directly.

The lead agency should follow the FOIA regulations at 40
C.F.R. Part 2, .in determining the appropriate charge for copying.
Copying fees should be waived for other federal agencies, EPA
contractors or grantees, and members of Congress. The EPA
currently charges $.20 a page for paper copies as provided in 40
C.F.R. Part 2. Reproduction of photographs, microfilms or
magnetic tapes, and computer printouts should be charged at the
actual cost to the lead agency.

J. Micrographics

The lead agency may make the admjinistrative recorad file
available to the public in microform. Use of micrographics can
significantly reduce the space required to store administrative
record files. In addition, micrographics can. simplify the tasks
of reproducing copies of the record file and transmissicn of the
record files to the local repositories. Any use of micrographics
should be conducted in an orderly manner consistent with records
management procedures. If using micrographics to maintain the
record files, the lead agency must provide a micrographié¢ reader
at the regional office or other central location to ensure public
access to the record file. If a record file is located at or
near the site and micrographics are used, the lead agency must
ensure that a micrographic reader at that location is available.

Microform copies of original documents are admissable in
court if created in an organized fashion. The Business Records
as Evidence Act (28 U.S.C. $1732) specifies that copies of
records, which are made "in the regular course of business" and
copied by any process which accurately reproduces the original,
are "as admissible in evidence as the original itself." See also
Federal Rules of Evidence 1003. Since the NCP provides for use
of microform, microform copies of administrative record documents

% see 40 C.F.R. §300.805(c).
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that are produced in th: regular course of business are likely to
be admissible in court.

The Office of Information Resources Management (OIRM) has
granted approval for the use of micrographics in establishing
administrative records (see Appendix J). Any use of
micrographics should still comply with the remaining provisions
of Chapter 6 of the EPA Records Management Manual (7/13/84).

K. Certification .

A certification as to the completeness of the administrative
record must be performed when the record is filed in court.
Appendix K contains a model court certification.

When EPA is the lead agency such certification should be
signed by the Regional Administrator’'s designee, after
consultation with ORC. Any certification of the record should be
made by program staff and not legal staff. The region may also
choose to have the Administrative Record Coordinator certify that
the record was compiled and maintained in accordance with
applicable agency regulations and guidance. Such certification
would attest that the record was compiled in accordance with
current agency procedures and would not address the completeness
of the record file.

If a state or other federal agency is the lead agency that
agency must certify that the record was compiled and maintained
in accordance with applicable EPA regulations and guidance.
After the state or federal agency provides this certification,
the Regional Administrator's designee should certify as to the
completeness of the record, as provided in Appendix K.

IITI. CONTENTS OF THE ADMINISTRA&IVE RECORD

A. Remedial Actions

The administrative record for selection of a remedial action
should consist of: bbb

-} documents which were considered or relied on to select the
remedial action:; and

o documents which demonstrate the pubiic's opportunity to
partici?ate in and comment on the selection of the remedial
action.?

7 gee 40 C.F.R. §§300.810 and 300.815.
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Below is a list of documents that are usually generated when

a remedial response action is selected. These documents should
be included in the administrative record file if they are
generated and considered or relied on in selecting the remedial
response action. Documents that demonstrate the public's
opportunity to participate in and comment on selecting the
remedial response action should also be included in the record

file.

Documents not listed below, but meeting the above

criteria, should be included.

Factual Information/Data

Q

[}

Preliminary Assessment (PA) report:

Site Investigation (SI) report; -

Remedial Thvestigation/Feasibility Study (RI/FS) work plan:
Anmendments to the final work plan;.

Sampling and Analysis Plan (SAP): consisting of a quality
assurance project plan (QAPP) and a field sampling plan:

Sampling data: verified data during the RI/FS, or any data
collected for previous actions such as RCRA or removal
actions which are considered or relied on in selecting the
remedial action. Unvalidated data should be included only
if relied onin the absence of validated data (see note 9 at
page 10);

Chain of custody forms:
Inspaction raports:

Data summary sheets:

Technical studies performed for the site (e.g., a ground-
water study):;

" . Risk evaluation/endangerment assessment’ and underlying

documentation (see section III.C. at page 29):

Packt sheat or sumpary information regarding remedial action
alternatives generated if special notice.letters are.issued
tc PRPs at an early stage of the RI/FS (see "Interim
Guidanca on Notice Latters, Negotiations, and Information
Exchange, " October 19, 1987 - OSWER Directive No. 9834.1):

RI/FS (as available for public comment and as final, if
different); and
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o Data submitted by the public, including PRPs.

Policy and Guidance

o Memoranda on site-specific or issue~-specific policy
decisions. Examples include memoranda on off-site disposal
availability, special coordination needs (e.g., dioxin),
applicable or relevant and appropriate requirements {ARARS)
(to the extent not in the RI/FS}, cost effectiveness and
utilization of permanent solutions and alternative treatment

technologies:
o Guidance documents (see section III.I. at page 37): and
o Technical literature (see section III.J. at page 38).

Public Participation (Include the documents that show the public
was notified of site activity and had an opportunity to
participate in and comment on the selection of response action)

o Community relations plan;

o Newspaper articles showing general community awareness;

o Proposed p}an:

o Documents sent to persons on the community relations mailing

list and associated date when such document was sent;

o public notices: any public notices concerning response
action selection such as notices of availability of
information, noticés of meetings and notices-of
opportunities to comment;

o The community relations mailing list (including all known
PRPs) ;
o Documentation of informal public meetings: information -

generated or received during meetings with the public and

2 rndividual names and addresses of members of the general
public which are on the community relations mailing list should
not be included in the public record file. Disclosure of such
information may result in a Privacy Act violation (see also section
IIT.H. at page 34) or inhibit the general public from requesting
information about the site. The lead agency should then place
individual names and addresses in the confidential portion of the
record file.
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memoranda or notes summarizing significant information
submitted during such meetings;

o Public comments: complete text of all written comments
submitted (see also section III.D. at page 30);

Q Transcripts of formal public meetings: including meetings
held during the public comment period on the RI/FS, proposed
plan, and any waiver of ARARs under Section 121(d) (4) of
CERCLA;

Q Responses to significant comments: responses to significant
comments received from the public concerning the selecticon
of a remedial action:; and

o Responses to comments from the state and other federal
agencies. -

Enforcement Documents (Include if the document contains
information that was considered or relied on in selecting the
response selection or shows that the public had an opportunity to
participate in and comment on the selection of response action.
Do not include enforcement documents solely pertaining to
liability)

o Administrative orders;

o Consent decrees;

o Affidavits cbntaining relevant factual information not
contained elsewhere in the record file;

o . Notice letters to PRPs; i

o Responses to notice letters:;

o Section 104 (e) information request letters and Section

122(e) subpoenas: and

o Responses to Section 104(e) information request letters and
Section 122(e) subpoenas.

other Information

o Index (see section II.D. at page 7);

o Documentation of state involvement: documentation of the
request and response on ARARS, Section 121(f) (1) (G) notices
and responses, a statement of the state's position on the
proposed plan (concurrence, nonconcurrence, or no comment at
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the time of publication), opportunity to concur in the
selected remedy and be a party to a settlement (see section

IV.A. at page 42);

o health assessments, health studies, and public health
advisories issued by the Agency for Toxic Substances and
Disease Registry (ATSDR) (see section IV.C. at page 45); and

o) Natural Resource Trustee notices and responses, findings of
fact, final reports and natural resource damage assessments
(see section IV.D. at page 45)

Decision Documents

o Record of decision (ROD): remedial action decision document
{including responsiveness summary)

o _Explanations of significant differences (under Section
117(c)) and underlying information; and

o Amended ROD and underlying information.

The administrative record serves as an overview of the
history of the site and should be understandable to the reader.
Appendix B provides a model file structure for organizing the
record file. Appendix C contains a medel index.

_B. Removal Actions

The administrative record for selection of a removal action
should consist of:

-] documents which were- considered or relied. on to select_ the
removal action; and

o documents which demonstraté the public's opportunity to
participate in and comment on the selection of the removal
action, when approp;iate.

Balow is a list of documents that are usually generated when
a removal response action is selected. These documents should be
included in the administrative record file if they are generated
and considered or relied on when selecting the removal action.
Documents that demonstrate the public's opportunity to
participate in and comment on the removal response action should
also be included in the recorad file. Documents not listed below,
but meeting the above criteria, should be included.

¥ gee 40 C.F.R. §§300.810 and 300.820.
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Factual Information/Data

=)

(=]

(]

Preliminary assessment (PA) report:

Site evaluation (SI) report;

EE/CA (for a non-time-critical removal action):

Sampling plan;

Sampling data: verified data obtained for the removal
action, or any data collected for previous actions such as
RCRA or other response actions which are considered or
relied on in selecting the removal action. Unvalidated data

should be included only if relied on in the absence of
validated data (see note 9 at page 10);

Chain ‘of custody forms;

. Inspeéiion reports;

Technical studies performed for the site (e.g., a ground
water study):

Risk evaluation/endangerment assessment and underlying
documentation; and

Data submitted by the public, -including PRPs.

Policy and Guidance

o

o

=]

Memoranda on site-specific or issue-specific policy
decisions. Examples include memoranda on off-site disposal
avallability, compliance with other -environmental statutes,-
special coordination needs (e.g., dioxin);

Guidance documents (sea section III.I. at page 17); and

_Technical literature (see section IIX.J. at page 38).

Public Participation (Include the documents that show the public
was notified of site activity and had an opportunity to
participate in the response selection.)

o

o

Community relations plan:
Newspaper articles showing general community awareness:

Documents sent to persons on the community relations mailing
list and associated date when such documents was sent;

27



OSWER Directive No. 9833.3A-1

o Public notices: any public notices concerning response
action selection such as notices of availability of
information, notices of meetings, and notices of
opportunities to comment;

o The coqpunity relations mailing list (including all known
PRPs) ;°
o Documentation of public meetings: information generated or

submitted during meetings with the public {including PRPs)
and memoranda or notes summarizing significant information
submitted during such meetings;

o Public comments: complete text of all written comments
submitted (see section III.D. at page 30);

o Responses to significant comments: responses to significant
comments received from the public concerning the selection
of a removal action; and

=3 Responses to comments from states and other federal
agencies.

Enforcement Documents (Include if the document contains
information that was considered or relied on in selecting the
response selection or shows that the public had an opportunity to
participate in and comment on the selection of response action.
Do not include enforcement documents solely pertaining to
liability)

o Administrative orders;
o Consent decrees;
o Affidavits containing relevant factual information not

contained elsewhere in the record file;

o Notica lettaers to PRPs;

3 rnaividual names and addresses of members of the general
public which are on the community relations mailing list should
not be included in the public record file. Disclosure of such
information may result in a Privacy Act violation (see also section
IIX.H. at page 34) or inhibit the general public from requesting
information about the site. The lead agency should then place
individual names and addresses in the confidential portion of the

record file.

28



OSWER Directive No. 9833.3A-1
o Responses to notice letters;

o Section 104(e) information request letters and Section
122 (e) subpoenas:; and

o Responses to Section 104(e) information request letters and
Section 122 (e) subpoenas.

Oother Information

o Index (see section II.D. at page 7);

o Documentation of state involvement (see section IV.A. at
page 42):
o] ATSDR health assessments, health studies, and public health

advisories:.(see section IV.C. at page 43); and

o Natural Resource Trustee notices and responses, findings of
fact, final reports and natural resource damage assessments
(see IV.D. at page 45).

Decision Documents

o EE/CA Approval Memorandum;

o) Action Memorandum;

o Amended Action Memorandum; and

o Other documents which embody the decision for selection of a

removal action.

- The administrative record serves as an overview-of the
history of the site and should be understandable to the reader.
Appendix B provides a model file structure for organizing the
record file. Appendix C contains a model index.

c. Inninent and Substantial Endangerment

Undex Section 106 of CERCLA, the EPA mﬁy find the existence
of an imminent and substantial endangerment to the public health
or welfare or the anvironment because of an actual or threatened
release of a hazardcus substance.

Datarmining the existence of an imminent and substantial
endangarment is an important component in selecting the response
action. Therefore, all documents considered or relied on in
making that determination, including any risk assessment, and its
supporting documentation, must be included in the administrative
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record file.? If there is proper documentation of the
determination of an imminent and substantial endangerment in the
record file, judicial review of that determination in an action
under Section 106 of CERCLA should be limited to the
administrative record.

D. Public Comments

The administrative record file should document the public's
opportunity to be involved in selecting a response action. This
can be accomplished by including in the record file all documents

related to the opportunity to participate (e.g., notices and fact
sheets), and relevant written comments and information submitted

by the public (e.g., reports and data).

Public requests for information (e.g., Freedon of
Information Act (FOIA) requests for copies of reports), need not
be included in the record file.

The lead agency should request that substantive oral
comments (either in person or over the phone) be put in writing
by the commenter and submitted to the record file. The commenter
should be advised that the obligation to reduce the comment to
writing rests with the commenter. The lead agency, however, may
reduce it to writing where the lead agency will want to rely on
the comment.

The lead agency may respond to comments received prior to a
public comment period in various ways, depending on the nature
and relevance of a particular comment. The lead agency's
consideration of such a comment may be in the form of a written
response, or reflected by documented actions taken after
receiving the comment, or even by changes in subsequent versions
of documents. If the lead agency prepares a written response to
a comment, the comment and response should be included in the
record file.

.. .The lead agency may notify commenters that comments
submitted prior to a formal public comment period must be
resubmitted or specifically identified during the public comment
period in order to receive formal response by the lead agency.
Alternatively, the lead agency may notify a commenter that the
lead agency will respond to the comment in a responsiveness
summary prepared at a later date. The lead agency, however, has

3 gee "Guidance on Preparing Superfund Decision Documents:
The Proposed Plan, The Record of Decision, Explanation of
Significant Differences, ROD Amendment,® OSWER Directive No.
9155.3-02, June 1989,
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no duty to respond to any comments received before the formal
public comment period, or to respond to comments during the
public comment period until the close of the public comment
peried.

The lead agency, however, is encouraged to consider, respond
to and include in the record file significant comments that were
submitted before the public comment period. Considering early
comments provides practical benefits both substantively and
procedurally. Early comments may provide important information
for the selection decision, and early consideration provides the
public (and, particularly, PRP's) with additional informal
opportunities for participating in the decision making process. >

All comments received by the lead agency during the formal
public comment period are to be included in the record file in
their original form, or if not feasible, an explanation should ke
placed in the record file explaining why such comments were not
included. Comments received during the formal public comment
period must be addressed in the responsiveness summary (inciuded
with the ROD in remedial response actions). The responses may be
combined by subject or other category in the record file.

Comments which are received after the formal comment period
closes and before the decision document is signed should be
included in the record file but labeled "late comment." Such
comments should be handled as post-decision information (see
section III.N. at page 40).

Comments received after the decision document is signed
should be placed in a post-decision document file. They may be
added to the record file in limited circumstances (see section
III.N. at page 40).

E. Enforcement Actions

The same procedures should be used for establishing an
administrative record whether or not a response action is
selected in ‘the context of an enforcement action. The following
additional information, however, may assist the lead agency where
there is enforcement activity.

E.l. Negotiation Documents

puring negotiations with the lead agency, a potentially
responsible party (PRP) may produce documents and claim that they

2 gee 40 C.F.R. §3$300.815(b}, 300.825(a)(2) and (b)(2)-
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constitute confidential business information (CBI) or offers of
settlement subject to Rule 408 of the Federal Rules of Evidence.

Generally, those documents are not part of the
administrative record for response selection unless they are
submitted by PRPs for consideration in selecting a response
action and are considered or relied on in selecting the response
action. A privileged document which was considered or relied on
in selecting the response action should be placed in the
confidential portion of the record file. Such a document should
be summarized and the summary included in the publicly accessible
portion of the record file (see section II.H. at page 19). If
the information cannot be summarized in a disclosable manner, the
information should be placed in the confidential portion of the
record file only and listed in the index to the file,

E.2. PRP-Lead RI/FS

Where a PRP is conducting the RI/FS, the PRP must submit all
technical information on selection of the remedial action '
generated during the RI/FS to the lead agency. Technical
information incliudes work plans, sampling data, reports, and
memoranda. The lead agency, and not the PRP, will establish and
maintain the administrative record file (see "Interim Guidance on
Potentially Responsible Party Participation in Remedial
Investigations and Feasibility Studies,” May 16, 1988, OSWER
Directive No. 9835.l1a and "Model Administrative Order on Consent
for Remedial Investigation and Feasibility Study,"” January 30,
1990, OSWER Directive No. 9835.10.)

~ PRPs may be delegated responsibility for some record file
maintenance activities, such as housing the files at or near the
site. PRPs cannot, however, be responsible for decisions on what
documents comprise the record file, because of, among other
things, the potential for a conflict of interest.

E.3. Administrative Orders and Consent Decrees

Final administrative orders and consent decrees issued prior
to selection of the response action (e.g., orderingy a PRP to
conduct the RI/FS), should be included in the administrative
record file. Administrative orders or consent decrees issued
after the signing of the ROD or the action merorandum should not
be included in the record file, unless the consent decree or
administrative order meets the c¢riteria for the inclusion of
post-decision documents in the record fila (see section III.N. at
page 40). Drafts of administrative orders and consent decrees
should not be included in the record file, unless the drafts
contain factual information that was considered or relied on and
is not found elsewhere in the record file.
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The issues relating to administrative records for
administrative orders and de minimis settlements are not
addressed by this guidance.

F. Excluded Documents

Certain documents should not be included in the
administrative record file because they are irrelevant to the
selection of the response action. Documents should be excluded

from the record file if they were not considered or relied on in
selecting the response action.

Material beyond the scope of the record file should be kept
in separate files maintained at the regional office or other
central location. These files need not be made publicly
available, although many of the documents in the files may be
available to the public if requested under FOIA.

Examples of documents that are irrelevant to the decision on
selecting a response action may include Hazard Ranking System
(HRS) scoring packages, contractor work assignments, cost
decumentation (as opposed to cost effectiveness informaticn), and
National Priorities List (NPL) deletion information. If,
however, these documents contain information that is considered
or relied on in the response action selection and is not
contained elsewhere in the record file, then the documents should
be included in the record file.

Information regarding PRP liability is generally not
included in the record file for selection of the response action
except to the extent such information (typically substance
specific) is considered or relied on in selecting the response
action. Documents relating to PRP liability, however, should be
compiled and maintained in-the regional office or. other central
location so that they are available at the time of noticé to PRPS
or referral of any litigation.

G. Draft Documents and Internal Memoranda

In general, only final documerits’ should be included in the
administrative record file. The record file should not include
preliminary documents such as drafts and internal memoranda.
Such documents are excluded from the record file because drafts
and internal memoranda are often revised or superseded by
subsequent drafts and memoranda prior to the selection of the
response action. The preliminary documents ara, therefore, not

-

considered or relied on in making the response action decision.

Drafts (or portions of them) and jnternal memoranda should
be included, however, in three instances. First, i1f a draft
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document or internal memorandum is the basis for a response
decision the draft document or internal memorandum should be
placed in the record file. This may occur if the draft contains
factual information which was relied on but is not included in a
final document, a final document does not exist, or a final
document did not exist when the response decision was made.

Second, if a draft document or internal memorandum is
circulated by the lead agency to other persons (e.g., the support
agency, PRPs or the general public) who then submit comments
which the decisionmaker considers or relies on when making a
response action decision, relevant portions of the draft document
or the memorandum and comments on that document should be
included in the record file.

Third, if a draft document or internal memorandum explains
or conveys decisions on the procedures for selecting the remedy
or the substantive aspects of a proposed or selected remedy
(e.g., the scope of a site investigation or the identification of
potential ARARs), the document should be placed in the record
file, even though the document was signed by a person other than
the Regional Administrator and generated long before the decision
document was signed.

Examples of internal memoranda and staff notes which should
not be included in the record file are documents that express
tentative opinions or internal documents that evaluate
alternative viewpoints. Recommendations of staff to other staff
or management should alsc not be included in the record file,
except for those staff recommendations which ultimately embody a
final decision relevant to response selection. Drafts and
internal memoranda may also be subject to claims of privilege

- {seée section III.H., below). -~
H. Privileged Documents

Some documents in the administrative record file may be
p;otectqg_inm public disclosure on the basis of an applicable
privilege. Any documents which- are considered or relied on in
a response action selection, but withheld from the public portion
of the record file based on privilege, must be placed in a
confidential portion of the record file (see section II.H. at

pagea 19).

1f# a document is excluded from the public portion of the
record file based on privilege, the relevant information should,
to the extent feasible, be extracted and included in the public

3 gee 40 C.F.R. §300.810(c).
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record file. This can often be accomplished by deleting or
redacting the privileged information from the document.

The privileges discussed below may be asserted with respect
to documents that are considered or relied on in the selection of
a response action. The head of the office responsible for
developing the document in question should assert the privilege.
In all cases, the official asserting a privilege should consult
with ORC.

Public disclosure of a privileged document may result in
waiver of the privilege, although the nature and extent of the
waiver will depend on the privilege asserted and the
circumstances of the disclosure. If the privilege is waived and
the document becomes a public document, it must be disclosed to
any requester. In light of the potential for waiver, .it is
important that personnel not release potentially privileged
documents to any party without consulting with ORC.

Deliberative Process

The deliberative process privilege applies to pre-
decisional, deliberative communications that express opinions,
advice, and recommendations of staff to other starff or
management. The privilege functions to encourage the honest and
free expression of opinion, suggestions and ideas among those
formulating policy for government agencies (see "Guidance for
Assertion of Deliberative Process Privilege," 10/3/84).

In general, if a document contains factual information
forming the basis for the selection of the response acticn, the
factual portion should be included in the record file.

- Use of the deliberative process privilege 'should -be balanced

with the statutory mandate of including the public¢ in the
response action selection process. The privilege should be
asserted if disclosure of the document will have an inhibiting
effect on frank and open discussicn among government staff and
decisionmakers. Documents should not be withheld solely because
they would reveal flaws in the case or information embarrassing
to the government. Specific procedures exist for assertion of
the deliberative process ‘privilege, which include consulting with
ORC.

Confidential Business Information (CBI)

The EPA must withhold from the public record trade secrets
and commercial and financial information that is subject to
protection under 40 C.F.R. Part 2. However, Section 104(e)(7) of
CERCLA greatly restricts the assertions of confidentiality claims

35
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by PRPs at CERCLA sites. The decisionmaker should attempt to
avoid using CBI in making response action decisions and ¢an do so
in most cases by using other information instead. Where the
decisionmaker must use CBI in making its decision, 40 C.F.R. pPart
2 and Section 104 (e) (7) of CERCLA will apply and such information
should be placed in the confidential portion of the
administrative record file.

Attorney Work Product

This exclusion applies to documents prepared in anticipation
of possible litigation. The work product privilege covers all
documents prepared by an attormey or under an attorney's
supervision, including reports prepared by a consultant or
pregram employee. Litigation need not have commenced but it must
be reasgnably contemplated. These documents generally relate to
enforcement or defensibility of a decision and are not considered
or relied on in selecting a response action. These documents
should not, therefore, be in the administrative record file.

— ™

Attorney-afient Communicatiocn

The attorney-client privilege applies to confidential
communications made in connection with securing or rendering
legal advice. The privilege is limited to communications where

there was an intention to keep the information confidential.

Personal Privacy

This exemption covers information about individuals in
personnel, medical, and similar files, the disclosure of which
would constitute a clearly unwarranted invasion of personal
privacy.. The records must pertain to -an individual, -and.not a
business, to be excluded from the public portion of the
administrative record file under this exemption. often,
information subject to the protection under the personal privacy
privilege can be redacted from the document and the redacted
version can be placed in. the public portion of the record file.

State Secrats

The lead agency is authorized to exclude from public
scrutiny information which, if released, would harm national
security or interfere with the governzent’'s ability to conduct
foreign relations. This privilege could be particularly
important where the PRP is a federal agency or a contractor for a
federal agency. In the case of a federal facility cleanup, 2an

¥ sea 40 C.F.R. §300.810(d)-
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Inter-Agency Agreement should spell out procedures for asserting
this privilege.

Confidential Informant

Statements obtained from witnesses who have been granted
confidentiality may be privileged.

Information Exempted by Other Statutes

Information specifically exempted from disclosure by a
federal statute need not be part of the public record. The
statute in question must leave no discretion as to the
requirement that matters be withheld from the public, or it must
establish particular criteria for withholding or refer to
particular types of matters to be withheld.

I. Guidance Documents

Guidance documents, or portions of guidance documents, that
are considered or relied on in selecting a response action should
be included in the administrative record file for that response
action. Any guidance documents generated to address issues that
specifically arise at the site for which the record file is being
compiled should be physically iacluded in the record file.
Certain guidance documents, however, do not have to be kept in
the record file. Guidance documents not generated for the
particular site for which the record is being compiled may be
kept in a compendium of guidance documents maintained at the
regional office or other central location.

Each Region should maintain a compendium of guidance
doéuments which are frequently used in selecting response
actiona. As with an administrative record file, the compendium
of guidance documents must be available to the public, but only
at the regional office or other central location. The recorad
f£ile located at or near the site should contain an index to the
compendium of guidance documents. The Administrative Record
Coordinator should maintain and update the compendium of guidance
documents. If a guidance document dmaintaihed in the "compéndium
is considered or relied on when making a response action
decision, the index to the record file must list the deocument and
indicate its location and availability. See also Appendix E.

If a guidance document is listed in a bibliography to a
document included in the record file (e.g., listed in the
bibliography to the RI/FS})}, it need not be listed again in the

3%  see 40 C.F.R. $300.805(a) (2).
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index to the record file. 1In this case, however, the index must
state that documents listed as bibliographic sources might not be
listed separately in the index.

If a guidance document which is not included in the guidance
compendium is considered or relied on in selecting the response
action, the document should be physically included in the record
file.

J. Technical Literature

rechnical literature generated for the site at issue should
be physically included in the administrative record file for that
site, whether or not it is publicly available.

Similarly, technical literature not specifically generated
for the site which is not publicly available should also be
included in the site-specific record file. Such documents
include technical journals and unpublished documents that are not
available through the Library of Congress or not circulated to
technical libraries.

publicly available technical literature not generated for
the site, however, need not be located at or near the site or at
the regional office or other central location i£ the documents
are referenced in the index to the record file. These
documents do not have to be physically included in the recorad
file, unless requested, because they are already available to the
public. Copying such documents creates a significant burden To
the lead agency and copyright laws may pose additional barriers
to such copying. Examples of publicly available technical
literature include engineering manuals, groundwater monitoring or
hydrogeology textbooks, ATSDR roxicological prefiles, and
articles from technical journals.

If technical literature is listed in a bibliography to a
document included in the record file (e.g., listed in the
bibliography to the RI/FS), it need not be listed again in the
jndex to the record file. 1In this case, lowever, the index must
state that documents listed as bibliographic sources might not be
listed separately in the index.

Computer models and technical databases need not be
physically included in the record file but should be referenced
in the index to the record file and made available upon request.
printouts or other documents produced from the models and
databases should be physically included in the racord file if

36 sea 40 C.F.R. §300.805(b)(3).
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such documents contain information which was considered or relied
on in selecting the response action.

K. Legal Sources

Copies of statutes and regulations cited in documents
included in the record file need not be included in the record
file if they are readily available to the public. For example,
the NCP and other requlations are easily accessible since they
are published in the Federal Register and the Code of Federal
Regulations (C.F.R.).

Copies of the actual standards (statutes or regulations)
comprising federal and state ARARS should be physically included
in the record file if they are not easily accessible. Also,
other federal and state criteria, advisories, and guidance
documents pertinent to the site (e.g., what the EPA refers to as
"TBCs," or standards "to be considered"), may not be easily
accessible. If such documents are cited in an RI/FS, appendix to
the RI/FS, EE/CA, or ROD, those advisories which are not readily
available should be included in the record file.

L. NPL Rulemaking Docket Information

Generally, information included in the Naticnal Priorities
List (NPL) rulemaking docket, such as the Hazard Ranking System
(HRS) scoring package and comments received on the listing, need
not be included in the record file for selection of a response
‘action. The NPL docket contains information relevant to the
decision to list a site, which may be irrelevant to the decision
on response action selection.

Documents in the NPL docket which contain sampling data or
other factual information which was cconsidered or relied on in
selecting a response action should be included in the record file
if the information is not available already in the record file.
Such information may include early sampling data taken by parties
other than the lead agency or its contractors (e.g., a State).

M. RCRA Documents

If an action is taken under CERCLA at a site with a history
of Resocurce Conservation and Recovery Act (RCRA) activity, much
of the information relating to those RCRA activities may be
considered or relied on in making the CERCLA response action
salection. Any relevant RCRA information, particularly
information on waste management and RCRA corrective action at the
site, should be included in the administrative record file (e.g.,
RCRA permit applications, inspection reports, RCRA Facility
Assessment (RFA), RCRA. Facility Investigation (RFI), Corrective
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Measures Studies (CMS), or responses to RCRA information
requests).

Not all pre-existing RCRA information will be considered or
relied on in selecting a CERCLA response action, but information
on types of wastes, qguantity of wastes, and observations of
potential threats gathered during RCRA investigations generally
will be considered and thus should be included in the record
file.

N. Post-Decision Information

In all cases, documents generated or received after signing
the decision document should be kept in a post-decision document
file. This file is not part of the administrative record file
and should be maintained only at the regional office or other
central location.

In general, post-decision documents should not be added to
the administrative record file. Since the record file contains
the information which was considered or relied on in selecting
the response action, documents generated or received after
selecting the response action are not relevant to that response
decision and should not be included in the record file. Such
documents may, however, be relevant to later response selection

decisions and, if so, should be included in the record file
pursuant to Section 300.825 of the NCP.

Documents kept in the post-decision document file may be
added to the record file in the situations described below:

o] Where a decision document does not address or reserves a
portion of the decision to be made at a later date. For
example, a decision document that does not resolve the type
of treatment tachnology. In such cases, the lead agency
should continue to add documents to the record file which
form the basis for the unaddressed or reserved portion of

. ‘the decision:. . . :

o Where ere is a significant change in the selected response
action. Changes that result in a significant difference
to a basic featurs of the selected remedial action (e.g.,
timing, ARARsS), with respect to scope, performance, or cost

37 40 C.F.R. §300.825(a)(1l).
3 40 C.F.R. §300.825(a)(2). See 40 C.F.R. §300.435(c)(2) (1).
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may be addressed 1n an explanation of significant
differences. Section 117(c) of CERCLA states:

[a)fter adoption of a final remedial action plan -
(1) if any remedial action is taken, (2) if any
enforcement action under section 106 is taken, or
(3) if any settlement or consent decree under
section 106 or section 122 is entered into, and if
such action, settlement, or decree differs in any
significant respects from the final plan, the
President or the State shall publish an
explanation of the significant differences and the
reasons such changes were made.

The record file should include the explanation of
significant differences, underlying documentation for the
response action changes, any significant comments from the
public, and the lead agency responses Lo any significant
comments. A formal public comment pericd is not required
for an explanation of significant differences;

Where the changes are so significant that they fundamentally
alter the very nature or basis of the overall response
action. Such changes will require an amended decision
document .’ The Region will decide whether-a change to a
response action is considered a significant or a fundamental
change for purposes of addressing the change (see Chapter 8
of "Interim Final Guidance on Preparing Superfund Decision
Documents: The Proposed Plan and Record of Decision," June
1989, OSWER Directive No. 9355.3-02).

When the decision document is amended, the amended decision
decument, the underlying documentation, any significant
comments from the public, and the lead agency's responses to
any significant comments, should be included in the record
file. ROD amendments will require a formal public comment
period:

Where comments containing significant information are
submitted by interested persons after the clesa of the
public comment periocd. The lead agency must consider such
comments only to the extent that the comments contain
significant information not contained elsewhere in the
record file which could not have been submitted during the
public comment period and which substantially support the

¥ 40 C.F.R. §300.825(a)(2).
“ .10 C.F.R. §300.435(c) (2) (i1).
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need to significantly alter the response action.®
Documents meeting this test should be included in the record
file, along with the lead agency's responses to the
significant comments, whether or not such information
results in a change to the selected decision. In this case,
the comments and the lead agency responses to such comments,
including any supporting documents, should be included in
the record file; and

Wwhere the lead agency holds public comment periods after the
selection of the response action.*® The lead agency may
hold additional public comment periods or extend the time
for submission of public comment on any issue concerning
response selection. Such comment should be limited to the
issues for which the lead agency requested additional
comment. All comments responsive to the request submitted
during such comment periods, along with any public notices
of the comment period, transcripts of public meetings, and
lead agency responses to the comments, should be placed in

the record file.

INVOLVEMENT OF OTHER PARTIES

States

State Involvement in Federal-Lead Sites

The administrative record for a federal-lead site must

reflect the state's opportunity to be involved in selecting the
response action. The record for a remedial action should include
documents that reflect at least the following state participation
or the opportunity for state participation:

L]

Letter to state requesting identification of ARARS and the
final response from state identifying ARARs (and
certification from the state):

Comments, or the opportunity to comment, on a proposed
finding or decision to select a response action not
attaining a level or standard of control at least equivalent
to a state ARAR;

4 40 C.F.R. §300.825(c).
2 40 Cc.F.R. §300.825(b).
¢} cee also Section 121(f) of CERCLA
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o] Comments, or the opportunity to comment, on the final draft
RI/FS, the proposed plan and EPA responses to the comments:

o Significant post-decision comments by the state and EPA
responses to the comments (place in the post-decision

document file for possible inclusion in the record file -
see section III.N. at page 40).

The administrative record for a removal action should
reflect any state participation, especially any state comments
and EPA responses to the comments.

The record file should only include final state comments,
unless the comments explain or convey decisions on substantive
aspects of a proposed or selected remedy (e.g., the scope of a
proposed action or the jdentification of potential ARARs). Any
preliminary deliberations between the state and EPA relevant To
the response selection need not be part of the record file if
superseded by documentation of the state’s final position.

The governing bedy of an Indian tribe should be afforded the
same treatment as a state in accordance with Section 126 of
CERCLA.

A.2. Federal Involvement in state-Lead Sites

where a state has been officially designated the lead agency
for a CERCLA site, the state must compile and maintain the
administrative record for that site in accordance with Section
113 (k) of CERCLA and Section 300.800 of the NCP. Since EPA has
ultimate responsibility for both the selection of a response
action (e.g., EPA signs the ROD) and the record on which that
response action is based, EPA nust participate in compiling and
maintaining the record. In such cases, EPA must assure that the
record file forms a complete basis for the selection of the
response action.

The state as lead agency -must maintain the record file at a
state office (e.g., the state's cantral environmental agency
office) and at or near the aite. At a minimum, the state as lead
agency also must transmit a copy of the index, the RI/FS work
plan, the RI/FS released for public comment, the proposed plan,
and any public comments received on the RI/FS and the proposed
plan to the appropriate EPA Regional office.* These documents
should be transmitted to EPA as they are generated or received.
Transmittal of the index will not suffice. 1In addition, other
documents may be requested by EPA on a case-by-case basis.

4 see 40 C.F.R. §300.800(c).
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The Superfund Memorandum of Agreement (SMOA), Or Cooperative
Agreement (CA), must address the administrative record
requirements. The following language should be included in the
SMOA or CA where the state has been officially designated the
lead agency for a CERCLA site:

The state must compile and maintain the administrative
record upon which the selection of the [remedial,
removal] action is based. The compilation and
maintenance of the record must follow 40 C.F.R.. Part
300, Subpart I and EPA guidance on the administrative
record. The administrative record must be located at
the state [environmental agency]} office, and at or near
the site. In addition, the state must submit copies of
the index,. the RI/FS workplan, the RI/FS released for
public comment, the proposed plan, and any public
comments received on the RI/FS and proposed plan to the
EPA Regional office, as they are added to the
administrative record file. In addition, the state
must submit other documents that are requested by EPA.
The state shall comply with Section 113 of CERCLA and
any applicable regulations. EPA may require the
retention of other documents for cost recovery
purposes.

The record file compiled by the state should reflect EPA's
participation, comments, concurrence, and disagreements at the
same stages as are required for state involvement in a federal-
lead site. The state must place in the record file any docunments
submitted by EPA for inclusion in the record file.

B.° TFederal Facilities

Federal agencies have the responsibility, pursuant to
Executive Order 12580, to establish the administrative record for
federal facilities under their jurisdiction, custody, or control
where using CERCLA authority for a response action. The record
file for a federal facility must include all documents considered
or relied on in selecting a response action, including documents
submitted by EPA on the selection of the response action. The
federal agency must comply with all NCP (see Appendix M) and
CERCLA requirements in compiling and maintaining the record,
including the minimum public pagticipation requirements in
Sections 113 and 117 of CERCLA.'

% gee 40 C.F.R. §300.800(b).
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The federal agency must maintain the record file at or near
the site and ensure easy public access to the record file. 1If,
for example, a site is a Department of Defense facility, the
record file should be housed in a location which does not require
military clearance for access. The federal agency should keep a
complete copy of the record file at a location within the federal
agency office comparable to an EPA Regional office.

At NPL sites and any other site where EPA is involved in
selecting a response action at a federal facility, EPA must
participate in compiling and maintaining the record. In such
cases, EPA must assure that the record file forms a complete
basis for the selection of the response action. At a minimum,
the federal agency must transmit a copy of the index, the RI/FS
workplan, the RI/FS released for public comment, the proposed
plan, and any public comments received on the RI/FS and proposed
plan to the appropriate EPA Regional office. These documents
should be transmitted to EPA as they are generated. Transmittal
of the index will not suffice. In addition, other documents may
be requested by EPA cn a case-by-case basis. Inter-Agency
Agreements (IAGs) should spell out procedures for compiling and
maintaining the record.

C. ATSDR

Participation in the selection of a response action by the
Agency for Toxic Substance and Disease Registry (ATSDR) should be
reflected in the administrative record. The record file must
include the initial and subsequent health assessments and any
other information EPA solicits and obtains from ATSDR which EPA
considers or relies on in.its selection of a response action.

Draft versions of the health assessment and other draft
documents upon which ATSDR comments should not be included in the
record file. If, however, EPA solicits comments from ATSDR on 2a
draft document such as a draft work plan or RI report, and
receives formal comments from ATSDR which EPA considers or relies
on in selecting a response action, then the document and comments
should be included in the record file.

In the avent that the ATSDR health assessment and EPA's risk
assessment appear inconsistent, a document explaining the
differance should be generated and placed in the record file.

D. Natural Resources Trustees

Section 122(j) (1) of CERCLA requires that the EPA give
notice to the Natural Resources Trustee of a release or
threatened release of any hazardous substance which may have
resulted in damages to natural resources. The administrative
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record file must include the notice to the Natural Resources
Trustee, and any subsequent final communications (e.g., a release
or final report). In addition, any factual information provided
by the Natural Resources Trustee which is considered or relied on
in selecting a response action should be included in the record

file.

In the event that the Natural Resources Trustee's damage
assessment and EPA's risk assessment appear inconsistent, a
document explaining the difference should be generated and placed
in the record file. .

V. DISCLAIMER

The policies and procedures established in this document are
intended solely for the guidance of employees of the U.S.
Environmental Protection Agency. They are not intended and
cannot be relied upon to create any rights, substantive or
procedural, enforceable by any party in litigation with the
United States. EPA reserves the right to act at variance with
these policies and procedures and %o change them at any time
without public notice.

vI. FURTHER INFORMATION
For further information concerning this memorandum, please

contact Gary Worthman in the Office of Waste Programs Enforcement
at Frs (202) 382-5646€.
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GLOBSARY

Administrative Record: as used in this guidance, the body of
documents that were considered or relied on which form the basis
for the selection of a response action.

dninist jve Reco e: as used in this guidance, the
ongoing collection of documents which are anticipated to
constitute the administrative record when the selection of
response action is made.

ARAR: applicable or relevant and appropriate requirements (see
Section 121(d) of CERCILA).

ATSDR: Agency for Toxic Substance and Disease Registry.

CA: cooperative agreement (entered into with a state or local
government to transfer funds to conduct response activities).

CBI: confidential business information.

CERCLA: Comprehensive Environmental Response, Compensation, and
Liability Act of 1980, as amended by the Superfund Amendments and
Reauthorization Act of 1986 (also known as Superfund).

C.F.R.: Code of Federal Regulations.

CMS: corrective measure study (RCRA corrective action document,
equivalent to an FS).

CRC: Community Relations Coordinator.

CRP: community relations plan.

Document: as used in this quidance, includec writings, drawings,
graphs, charts, photographs, and data compilation from which
information can be ocbtained. It does not, however, include
physical samples.

DOJ: Department of Justice.
EE/CA: engineering evaluation/cost analysis (removal document).

United States Environmental Protection Agency.

:

ESD: Environmental Services Division.

Explanatjon of Significant Differences: post-ROD document
described in Section 117 (c) of CERCLA.
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FOIA: Freedom of Information Act.

Fsp: field sampling plan.

HRS: Hazard Ranking System.

IAG: inter-agency agreement (made with a federal agency).

Lead Agency: the agency that provides the OSC or RPM to plan and
implement a response action under the NCP.

NCP: National 0il and Hazardous Substances Pollution Contingency
Plan, as revised on March 8, 1990 (55 FR 8859).

NPL: National Priorities List.

OE: EPA Office of Enforcement.

OERR: EPA Office of Emergency and Remedial Response.
OIRM: EPA Office of Information Resources Management.

Operable Unit: a discrete action that comprises an incremental

step toward comprehensively addressing site problems (see section
300.5 of the NCP).

ORC: EPA Office of Regional Counsel.

0SC: On-Scene Coordinitor (project manager for a removal action)
OSWER: EPA Office of Solid Waste and Emergency Response.

OWPE: EPA Office of Waste Programs Enforcement.

PA: preliminary assessment.

PRP: potentially responsible party.

QAPP: quality assurance project plan.

RA: remadial action.

RCRA: the Solld wWaste Disposal Act, as amended by the Resource
Conservation and Recovery Act.

RD: remedial design.

RI/FS: remedial investigation/feasibility study.
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RFA: RCRA facility assessment (RCRA document, equivalent to a
PA/ST).

RFL: RCRA facility investigation (RCRA corrective action
document, eguivalent to an RI).

ROD: Record of Decision (documents the selection of a remedial
action).

RPM: remedial project manager (project manager for a remedial
action).

SAP: sampling and analysis plan.

SARA: Superfund Amendments and Reauthorization Act of 1986 (see
CERCLA above}.

Site File: the file containing all site documentation.
ST: site investigation.
SMOA: Superfund memorandum of agreement {made with a state).

Supoort Agency: the agency that provides the support agency
coordinator to furnish necessary data to the lead agency, review
response data and documents, and provide other assistance as
requested by the lead agency. The support agency may also concur
on decision documents.
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1) JupiciaL REVIEW. —

11} Livuration.—In any judicial action under chis Act. judi-
cial review of any lssues concerning the adequacy Of any re-
sbonse action taken or ordered by the President shall be Limut-
ed to the admunistrative record. Otherwse applicable princi-
ples of admunistranve law shail govern whether any supple-
mental matenals may be considered by the court.

{2) Stanparpd.~[n considering objections raised in any judi-
cial action under this Act. the court shall uphold the Presi-
dent’s decision in selecting the response action unless the cb-
jecting party can demonstrate. on the administrative record.
that the decision was arbitrary and capricious or otherwise not
in accordance with law.

(3) Revaxpy.—If the court finds that the selection of the re-
sponse action was arbitrary and capricious or otherwise not in
accordanca with law, the court shall award (A) only the re-
sponsccosmordamaguthatmnotineonsimntmth the na-
tionai contingency plan, and (B) such other relief as is consist-
ent with the National Contingency Plan

(4) PROCIDURAL ERRORS.—in reviewing alleged procedural
arrors, the court may disallow costs or damages only if the
arrors were so serious and reiated to martters of such central
relevancs to the action that the action would have been signifi-
cantly changed had such errors not been made.
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ki ADMINISTRATIVE RECORD AND PARTICIPATION PROCEDURES. —
t1) ADMINISTRATIVE RECORD —The Presigent sna:il estapiusn
an admumstranve record upon whica the President shail hase
the selection of a response action. The admunistranve record
shall be available to the public at or aear the facuity at :ssue.
The President also may piace dupiicates of the admirustrarve
record at any other location.
12) PARTICIPATION PROCEDURES.—

1A) ReMovaL ACTION.—The President shall promulgace
regulations in accordance with chapter 5 of title 3 of the
Unuted States Code estabiishing procedures for the appro-
priate participation of interested persons in the deveiop-
ment of the administrative record on which the President
will base the selection of removal actions and on whuch ju.
dicial review of removal actions w1ll be based.

(B) REMEDIAL ACTION.—The President shall provide for
the participation of interssted persons. including potential-
ly responmible parties, in the development of the adminis.
trative record on which the President wll base the selec-
tion of remedial actions and on whick judicial review of re-
medial actions will be based. The procedures daveloped
under this subparagraph shall include, at a minimum,
each of the following:

() Notice to potentially affected persons and the
public, which shall be accompanied by a brief analyns
of the plan and alternative plans that were consid-

(i) A reasonable opportunity to comment and pro-
vide information regarding the plan.

(iii) An opportuni forapugﬁcmndnginthoaf-
fected area, in with section 117(aX2) (relac-

(v) A statement of the basis and purposs of the se-

lected action.
For of this subparagraph. the admirnistrative
record include all items developed and received
under this subparagraph and all itams described in the
mdmmdaﬁmll?(ﬂmm:shaﬂngo-
muigats reguiations in accordance with chapter 5 of titls 5



MODEL FILE STRUCTURE

This model fila structure may be used to cCompile an
administrative record firle £Or a remedial action, a removal action,
or a combination of both remedial and remcoval actions. If the
record documents a remedial action dacision, section 2 of the file
w1ll contain only those removal action documents which (a) predate
the remedial record of decision and (b) are relevant to the
selection of the remedial action. If the record documents a removal
action decision, sections 3, 4, and 5 of the file will contain only
those remedial action documents which (a) predate the removal act:=n
memorandum and (b} are relevant to the selection of the removal

action.

Justification is unnecessary for file categories without any
documents. Those categories should be left out of the index.

A document should be filed in only one catagery, aven if it
falls into more than one catagory. It may be referenced in another
category. If necessary, additional subcategories may be devaelopad
to accommodate documents not falling in any of the defined
subcategories. Avoid adding categories of niscellanecus docunents.

The correspondence subcategory can include commants and
responses spacific to the category. 1If the comments and responsas
ars general in nature or address mors than one category, they may be
included in the public participation catagory.
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1.0 SITE IDENTIPIGCATION

6.0

1.

1
l.
1
1

1

. . .
LT N ]

Background - RCRA and other information
Notification/site Inspection Reports
Preliminary Assessment (PA) Report

Site Investigation (SI) Report

Previous Operable Unit Information

REMOVAL RESPONSE

NONMNNN NN
. v s e

1
2
3
. 4
L]
6

Sampling and Analysis Plans

Sampling and Analysis Data/Chain of Custody Forms

EE/CA Approval Memorandum (for non-time-critical removals)
EE/CA

Action Memorandunm

Anendments to Action Memorandum

REMEDIAL INVESTIGATION (RI)

3

W oW ow

L]
PowoW

-1

Sampling and Analysis Plan (SAF)

Sampling and Analysis Data/Chain of Custedy Forms
Work Plan

RI Reports

FEASIBILITY STUDY (PS)
4.1

4
4
4

2
«d
4

ARAR Determinations

. F8 Reports

Proposed Plan
Supplexents and Revisions to the Proposed Plan

RECORD OF DECISION (ROD)

S.1 ROD

5.2 Anendments to ROD

3.3 Explanations of Significant Differsnces

STATE COORDINATION
6.1 cCooperative Agreements/SMOAs
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7.0 ENPORCEMENT

10.0

11.0

-1

NN g g

2
3
-4
5
6

Enforceament History
Endangerment Assesshents
Administrative orders
Consent Decrees
Affidavits

Documentation of Technical Discussions with PRPs on
Response Actions

Notice Letters and Responses

HEALTH ASSESSMENTS

8.1
8.2

ATSDR Health Assessments
Toxicological Profiles

NATURAL RESOURCE TRUSTEES

9.1
9.2
9.3

10.1
10.2
1c.3

10.4
10.5
l10.6
10.7
10.8

11.1
11.2
311.3

Notices Issued
Findings of Fact
Raports

PUBLIC PARTICIPATION

Comments and Responses

Community Relations Plan

Public Notice(s) (Availakility of the Administrative Record
File, Availability the Proposed Plan, Public Meetings)
Public Meeting Transcripts

Docunmentation of Other Public Meatings

Fact Sheets and Press Releasas

Responsiveness Summary

Late Commants

TECHNICAL SOURCES AND GUIDANCE DOCUMENTS
EPA Headquarters Guidance

EPA Regional Guidance

State Guidance
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MODEL INDEX

Attached is an excerpt of the Index of documents 1ncluded in
the Administrative Record for the lLove Canal site. Tha Index l1stg
the documents according to the EPA file structure (category nuxber).
The Index includes the following information fields:

DOCUMENT NUMBER....

TITLE . ittt eenmwans

AUTHOR. ........... .

DATE ------ * 5200 9neaq

TYPE.-.....-.:..-..
CATEGORY . .t vvveeenn

indicates the first and last page numbers aof
the document. Both page numbers w1ll Ee +he
same for one-page documents. In this
particular index, the document number
consists of a three letter site code
followed by microfilm reel and frame
nunbers,

indicates the title or an enhanced
description of the documaent in parsntheses.

indicates the author or pPrimary originator
and the author's corporata affiliation.

indicates the addressee or primary recipient
and the addressae's corporate affiliation.

indicates document date by month/day/year.
/ / means no date was available.

indicates the docuzent type.
indicates the EPA file structure numbaer.
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AoEENHDEX D

MODEL POSITION DESCRIPTION FPOR ADMINISTRATIVE RECORD COORDINATOR

INTRQDUCTION

The incumbent serves as an Administrative Record Coordinator :n
cne of the Regional offices of the Environmental Protection Agency
(EPA). Each Regiocn may want to add an introduction to Superfund
and the Regional office here.] The incumbent isg responsible for
compiling and maintaining adminlstrative record files for CERCLA
(Superfund) response action decisions.

Section 113(k) of CERCLA requires the establishment of an
administrative record upon which the selection of a response aceicn
18 based. Such a record is a compilation_or all documents which -re

Estahlishment of thorough and completas administrative records is
essential to EPA's Superfund program. Administrative records which
include public participation and withstand 3udicial scrutiny allow
EPA to meet its goals and ocbjectives.

The incumbent will be responsible for compiling and maintaining
administrative records for large numbers of Superfund sites. Fach
racord requires coordination with many pecple including: Federal
staff, state and local officials, private contractors, the general
public and pPotentially responsiblae parties. Further i
responsibilities include deliberations over which naterials to
inclugo in each record and raquirements for dealing with privileged
materials,

MAJOR DUTIFS AND RESPONSIBILITIES

l. The incumbent ig responsible for compiling and maintaining all
of the adninistrative racords for salection of CERCIA reasponsae
actions for a Reqional offics of the EPA. The incumbent zust
have complete knowledge of all rules and procedures govarning
developmeant of the administrative record files.

2. Recsives and revievs all docunents submitted by the Remedial
Project Manager (RPM) , On-Scene Coordinator (0SC), offica of
Regional Counsel (ORC) and other appropriate staff for inclusion
in the administrative record files. The incumbent will
coordinate with gtags responsible for deciding wvhat documents
are included in the record and will arrange for adding documents
to the record file.
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J. Cecmpiles the administrative record file for each Czac.a
response 4action. This 1ncludes logging the recelpt of eas--
decument, maintalnling a central master file of documents,
redacting 1nfeormaclon from privileged documents as direc:za
Dy ORC, maintaining any privileged portions of each reczrd
using Agency securlty measures, arranging for Copylng of
documents 1n each record and transmitting the documents =,

appropriate repositories.

4

4. Coordinates the compilation of the administrative record
files with state and federal agencies. This includes
receiving records maintained by state and federal agencies
and notifying appropriate personnel of these records for
their review.

5. Maintains and updates (monthly) an index of each
administrative record file in conformance with Agency

guidelines.

6. Ensures public access to administrative record files. Th:s
includes notifying the public of the availability of the
record, making the record available for public inspection,
coordinating with personnel at the facility where the record
is located, maintaining an adequate copying facility and
maintaining a log of parsons reviewing documents. The
incumbent will have to reapond to phone calls and visitors
wanting information on and from the record. These functicrs
will be coordinated with the Office of Public Affairs and
Superfund Community Relations Coordinators.

7. Maintains the Regional Superfund Central Library of guidance
documents and tachnical references. )

CONTROLE QVER WORK

‘ The incumbent works under the general supervision of the
(Hazardous Waste Branch Chief]. An administrative record is
reviewed and certified for litigation by a person designated by
the Regional Administrator.
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1.0 INTRODUCTION

This manual describes how to use the "Compendium of CERCLA Response Selection
Guidance Documents” (Compendium). Each U.S. Environmental Protection Agency (EPA)
Regional Office mzintains a compendium of guidance documents frequently used during
development and selection of response actions under the Comprehensive Environmental
Response, Compensation, and Liability Act (CERCLA).

EPA Headquarters used several sources to develop the initial Compendium. These sources
included a pamphlet titled "Selected Technical Guidance for Superfund Projects” (OSWER
Directive 9200.7-01); the OSWER Directive System; the Superfund, Resource Conservation and
Recovery Act (RCRA), and Enforcement dockets; the Hazardous Waste Collection Database; and
any existing regional compendiums. The documents in the Compendium are frequently
referenced in administrative records for decisions on selection of response actions,

The administrative record described here is the body of documents that form the basis for
selection of a CERCLA response action. Establishment of the administrative record is required
by §113(k) of CERCLA. An administrative record is the compilation of documents considered or
relied on by EPA in making a decision. Documents that EPA anticipates will be included in the
administrative record when the decision on 2 response action selection is made, are referred to as
the "administrative record file." Guidance documents, or portions of guidance documents, that
are considered or relied on in selecting a CERCLA response action should be part of an
administrative record file.

In accordance with regulations (40CFR §300.805(a)(2)), and EPA guidance (OSWER
Directive 9833.3A-1), certain frequently used guidance documenits may be referenced in the
index to an administrative record and not physically included in the administrative record file,
The reference should indicate the title and location of any documents included in the
administrative record but maintained in the Compendium, which is Kept at a central regional
location. If a guidance document that is not listed in the Compendium is considered or relied on
in selecting the response action, the document must be physically included in the administrative
record file. When used as a reference, the Compendium helps reduce the burden of copying and
storing multiple copies of frequently used guidance documents.

Section 2.0 of this manual briefly discusses use of the Compendium by EPA personnel and
the public. Section 3.0 discusses the Compendium’s file and index structure. Documents in the
Compendium are filed in three-ring binders and listed on an index which is generated by and

maintained on a computer ‘database. Procedures for updating the Compendium are presented in
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Section 4.0. This manual also includes three appendices: Appendix A, "Regional Compendium
Locations and Adminjstrative Record Coordinators:® Appendix B, Compendium index; and
Appendix C, Compendium abstracts. Appendix B also includes data element definitions and a list
of acronyms and organizational abbreviations identified in the index.

2.0 OVERVIEW OF COMPENDIUM USE

The Compendium is intended for use by two groups: EPA personnel, during the process
of response action selection and administrative record development, and the public, for review of

documents referenced in the index to an administrative record.

The user should note that although the term "guidance” is often used in discussing the
Compendium, it does not imply that only guidance documents are included. The documents may
also be policies, memoranda, clarifications; case studies, manuals, handbooks, reports, and other
documents frequently used in the selection of CERCLA response actions.

2.1 USE BY EPA PERSONNEL

EPA personnel use the Compendium primarily to reference guidance documents that may
be majntained in the Compendium rather than physically included in each administrative record
file. The index must indicate which documents are physically located in the Compendium and
must specify the location and accessibility of the Compendium. The index should also reference
only the specific documents that were considered or relied on for the site for which the record is
being compiled. The index should not reference the entire Compendium.

2.2 USE BY THE PUBLIC

As with any unrestricted document included in a record, the Compendium documents are
accessible for public review. When EPA publishes a notice of availability of an administrative
record file, that notice will include the location of the Compendium. The Compendium will be
available for public viewing at a central regional establishment (for example, the EPA Regional
Office), and not at or near the site for which the record is being compiled. (See Appendix A for
a list of the location of each regional copy o!" the Compendium and the names of the Regional
Administrative Record Coordinators.)
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3.0 STRUCTURE OF THE COMPENDIUM

Currently, the Compendium is organized into 10 categories. An overview of the file
structure is presented below, as well as a discussion of the index that identifies the documents
included in the Compendium. This section also discusses the data elements identified in the
index. The data elements provide vital information on the documents included in the
Compendium and are contained in a database used to compile the Compendium and generate the
index.

3.1 FILE STRUCTURE

The Compendium is structured according to 10 major categories that generally reflect the
various components of a response action selection under CERCLA. Table 3-1 lists the current
Compe.hdium‘categories. The documents are further grouped into subcategories that indicate
their more specific nature, when applicable. For example, the remedial investigation/feasibility
study (RI/FS) section of the Compendium is broken down into more specific subcategories to
identify the wide range of RI/FS documents available. When the documents apply to multiple

categories, secondary references are provided in the Compendium index.

Each document has been assigned a unique four-digit document number. The bound
documents contained in each category are arranged numerically. When a user wants to access a
document, he or she will find the document filed according to the assigned number. The four-
digit number series assigned to each category are also listed in Table 3-1.

3.2 INDEX STRUCTURE

When an administrative record index refers 10 a document contained in the Compendium,
that document is also identified in the Compendium index. The index, contained as the first
document in the Compendium, provides the information necessary to identify and locate the
desired document. (For a copy of the current Compendium index, see Appendix B.)

Because in most cases the user will know the title of the document rather than the number
assigned, the index lists the documents under each category in alphabetical order. An
alphabetica! listing of secondary references follows the primary documents listed under each
category.

The Compendium index is maintained on a database using dBASE HI Plus software. This
database contains numerou$ data elements that store the information distinguishing and grouping
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TABLE 3-1

COMPENDIUM CATEGORIES AND NUMBER SERIES

CATEGORIES NUMBER SERIES

Index 0000
Pre-Remedial 0001-0999
Removal Action 1000-1999
Remedial Investigation/ 2000-2999

Feasibility Study

- General 2000-2099

RI Data Quality/Site &

Waste Assessment 2100-2199

Land Disposal Facility Technology 2200-2299

Other Technologies 2300-2399

Groundwater Monitoring &

Protection 2400-2499
ARARs' 3000-3999
Water Quality 4000-4999
Risk Assessment 5000-5999
Cost Analysis 6000-6999
Community Relations 7000-7999
Enforcement 8000-8999

Selection of Remedy/Decision
Documents 9000-9999

! Applicable or Relevant and Appropriate Requirements

5
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each document i1n1o the appropriate categories. The database 1s currently maintained by EPA
Headquarters.

4.0 UPDATING THE COMPENDIUM

The Compendium is designed to allow for the periodic addition of newly developed policy
or guidance documents. Updates to the Compendium are necessary in the following cases: (1)
EPA releases relevant new guidance, policy, reports, etc.; (2) regional staff find additional
documents that should be included in the Compendium; and (3) existing documents are revised or
superseded. EPA Headquarters will continue 10 monitor the information sources used to develop
the initial Compendium for new or revised documents that may qualify for inclusion in the
Compendium.

“Guidance documents identified for addition 10 the Compendium will be reviewed and
relevant information will be entered into the existing database. After the database is updated, a
new index will be generated and sent to each Regional Office. This new index will replace any
previous indices. The revised index will indicate the category for each new document.

Documents added to the Compendium will be placed in 3-ring binders distinguished by
new volume numbers, and the date the additional documents were added, on the spine of the
binders. The binder volume numbers will continue in successive order from the last number used
for the previous update. Bound hard copies of the additional documents will be sent to each
Regional Office on completion of each update,

4.1 REGIONAL INPUT

Parties involved in the response action selection process, as well as Administrative-Record
Coordinators, may find documents that are frequently included in administrative records but are
not referenced in the Compendium. In such cases it may be desirable to include the documents
in the Compendium as part of the updating process. However, since the Compendium is designed
to be nationally applicable, only documents used frequently in different regions will be included.

4.2 KEEPING THE COMPENDIUM CURRENT

Once a document is included in the Compendium, it will remain in the Compendium to
maintain the integrity of any record that refers to it. However, documents contained in the
Compendium may be revised in the future to reflect changes, for example, changes in policy,

.
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technology, or law. The most current version of these documents will be added to the
Compendium, as appropriate, so that they will be available for the administrative record process.

Although no document included in the Compendium will ever be replaced or removed
once an administrative record index refers to it, those documents that are superseded will be
flagged and identified on the Compendium’s main index. The index wili identify the
corresponding revised version added to the Compendium to indicate the new document that
should be used. In addition, EPA Headquarters will generate a cover sheet to insert in front of
superseded documents to indicate those documents that should no longer be relied on 2nd the

revised version included in a Compendium update.
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HODEL TRANSMITTAL COVER LPTTER

.Name orf Conzact)
“Address)

Dear (Name of Contact]:

Agency bases its saelaction of Fesponse action for a particular
Superfund site.

By providing the public with greater access to these records, ix
is our hope that they will be better equipped to comment
constructively on site activities and to understand the issues
relating to the salection of the response action at the sitae.

We appreciate having the [Name of local repository] as the
designated administrative record facility for the (Nama of site)
Superfund site. The enclosed recorqd files, along with any futura
documents relating to tachnical activities at the site should bae
Placed in the (Namea of lccal repogitory] and be available for public
review. The racord rfiles should be treatad as a nen-circulating
reference - it should not be renoved from your facility.

Also enclosed is a fact sheet to assist you and Your starf in
ansvering questions posaed by thae public concerning administrative
reacords for selection of response actions at Superfund Sitas.
Please feel free to distribute this guide to the public., -

To ansure the receipt of the administrative record file, I would
appreciats your completion of the attached Docunment Transmittal
AcCknowledgment form. Please return this form in the enclosed salf-
addrcgscd, stamped envelopa.

Again, I would like to thank you for your Coopearation with the
U.S. EPA in serving as a Field Repository. 1If you have any
quastions or CORBaANts, please contact {Hame of EPA contact] at
(Phone No.].

Sincerely,

{Nanae]
Administrative Record Coordinator
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APPENDIX G
MODEL DOCUMENT TRANSMITTAL ACENOWLEDGMENT

Prom: {Regional Office Addraess)

To: (Field Repository Address)

I acknowledge that I have received the following documents from the
U.S. EPA Region Office, pertaining to (Site Name] Superfund

site.

Adninistrative Record Name - [Site Name]

Administrative Record Document Numbers -

Signed

Date

Please return this form to: (Regional Office Address]

a6



APPENDIX H

PACT SHEET
trative Reco

The "administrative record” is the Ccollection of documents which
form the basis for the selection of a response action at a Superfund
Site. Under section 113(k) of thae Comprehensive Environmental
Responsa, Compensation, and Liability Act, as anended by the
Superfund Amendments and Reauthorization Act (CERCLA), EPA is
required to establish an administrative record for every Superfund
response action and to make a Copy of the administrative record
available at or near the sita.

The administrative record file must be reasonably available for
public review during normal business hours. The record file should
be treated as a non-circulating refersnce document. This will allow
the public greater access to the volumes and alsc minimize the risk
of loss or damage. Individuals may photocopy any documents
contained in the record file, according toc the photocopying
procedurss at the local repository.

The documents in the administrative record file may becone
damzaged or lost during use. If this occurs, the local repository
manager should centact the EPA Regicnal office for replacenents.
BDocuments may be added to the record file as the site vork
Progresses. Periodically, EPA kay send supplemental voluzmes and
indexes directly to the local repository. These supplezents should
be placed with the initial record file.

The administrative record file will be maintained at the local
repository until further notice. Questions regarding the
maintenance of the record file should be directed to the EPA
Regional Offica.

The Agency welcomes comments at any time on documents contained
in the administrative record file. Please send any such comments to
(name and address). The Agency may hold formal public coument
Periods at certain stages of response process. The public is urged
to use thase formal revievw periods to submit their comments.

For furthesr information on the administrative record file,
contact {(name amd phone no. of Administrative Record Coordinator].
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AFPPENDIX I

MODEL NOTICE OF PUBLIC AVAILABILITY

THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
ANNQUNCES THE AVAILABILITY OF THE
ADMINISTRATIVE RECORD
XYZ SITE, {Locality, State)

The U.S. Environmental Protection Agency (EPA) announces the
availability for public review of files comprising the
administrative record for the selection of the (remedial, removal]
action at the XYZ site, (Locality, State]. EPA seeks to inform the
public of the availability of the record file at this repository and
to encourage the public to comment on documents as they are placed
in the record file.

The administrative record file includas docunents which form the
basis for the salection of a (remedial, removal] action at this
site. Documents now in the record files include {preliminary
assessment and site investigation reports, validated sanpling data,
RI/FS work plan, and the community relations plan]}. other documents
will be added to the record files as site work progresses. Thesa
additional documents may include, but are not limited to, the RI/FS
report, other tachnical reports, additional validated sampling data,
comments and new data submitted by interestaed persons, and EPA
responses to significant comaents.

The administrative record rile is available for reviav during
normal business hours at:

(Repository Name] and U.S.EPA - Region 2
[(Address and Phone #) [(Address and Phona #)

‘Additional information is available at the following locations:
Verified sampling data - Contract laboratory,

and documentation [Address and Phone. #)
Guidange documents and - EPA~-Region 2
tashnical literature (Address and Phone #)

Writtan comments 6n the administrative record ghould be sent to:
{Name], Office of Public Affairs

U.S. EPA - Region 2
(Address and Phone §]
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APPENDIX J
- MICROFORM APPROVAL MEMORANDUM

_,-ca 1'.-'

, e '1_5 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
N\ WASHINGTON. D.C. 20460

$.“ “‘\'

= T 21 ges
ssecr s
3CLT vase: ANC EMEACINE - ag

cun ! -
SUBJECT; Microfilming t-e Admin.stratit’ Record
FROM: Edward J. Hanley, Direc:or‘ﬁ:“' -

Office of Informatiaon Resources Management

T9: Asa R. Frost, Jr., Director’

OSWER Information Management Starr

In accordance with EPA Records Management Manual, Chapter 6,
dated 7/13/¥4, I dpprove OSWER'S request for an
administrative record micrographic Systead for regional
hazardous waste Zinagement programs.

The feasibility Study prepared for OWPE, entitled
"As3sessment =t the Suitadbility and Cests orf Alternatives for
the Adminis:cative Record" (June 30, 1988), Satisfactorily
documents and Jjustifies the need for converting the
ddministrative record to microform. In particular, the
requirement under SARA to Nake the administrative recoprd
publicly available at OF near each hazardous waste 3ite
makes aicroform a cost-effective Storage medium.

Please inform each regional hazardous waste program of ay
approval of QSWER's request and of the need to comply with
the remaining provisions of Chapter 6 of the EPA Records
Manual should the region proceed with implementing an
ddministrative record aicrographic systea.

c¢e: SIRMOs, Region 1 - X
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APPENDIX K

MODEL CERTIPICATION

IN THE (NAME OF COURT)
UNITED STATES OF AMERICA,
Plaintirfe,
v.

(NAMES OF DEFENDANTS]

S 46 8% 4 4e 4n e 44 e

Dafendants, CIVIL ACTION NO.

fnumber)

V.

(NAMES OF THIRD PARTY
DEFENDANTS ]

Third Party Defandants

40 22 80 44 48 44 49

CERTIFICATION OF DOCUMENTS

The United States Environmental Protaction Agency (EPA) hereby
certifies that the attached documents constitute the administrative
record for selection of rasponse actions under the Comprehensive
Environmental Response Compansation and Liability Act or 1980, as
amended, for the [name of site] site in [City or County), (Stats].

By the United States Environmental Protectien Agency:
In vitness wvhereof I have subscribed ny

nama this day of . 19
in {glevi .

{aignature]

—Ltyped name




APPENDIX L

PREAMBLE TO SUBPART I OF NCP

Subnart I—Administratuve Record ar
Setection of Resgonse Action

Subpart { of the NC? is enurely new.
[t impiements CERCLA requirements
concernunyg the establisnment of an
adminisaratuve record for selection of a
resoonse acuon. Section 113k)(1} of
CERCLA requires the establishment of
"an admunisrauve record upon which
the President snau base the seiection of
a response acuon.’ Thus. loday s rule
requires Qe estabiishment of an
admirusuauve record that contans
documents that form the basis for the
sciecuon of a CERCLA responsa acuon.
In addition, section 113(k}{2} requires
the promuigaton of reguiavons
establishuig procedures for the
parucipanon of intsrestad persons in the
development of the adounustrative
record.

These regulanons regarding the
admuristracve record include
procadures {or public particpaton.
Becausa one purpose of Uie
sdmumstrutive record is to faciitaze
public involvemant, procadures for
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establhishing and maimiaining the record
are closely related to the procedures
goveraung public parncipation. General
community relattons provisions found in
other parts of the proposed NCP are
addressed elsewhcre in this preamble.
The following scclions discuss the
major commenls received on the
proposed subpart | and EPA’s responses.

Name: General commenls.

Proposed rufe: Subpart 1 details how
the administrative record is assembled.
maintained and made avuilable to the
public.

Response to comaients: Comments on
the administrative record regulations
included the suggestion that the
preamble provide a general statement
dilferentiating between the
administrative record and the
information repository.

EPA agrees tha{ while subpart 14
includes ample information on the
requirements of the administrative
record. a brief clarification would help
to differentiate the record from the
information repository.

The information repository includes a
diverse group of documents that relate
to a Superfund site and to the Superfund
program in general, including documents
on site activities, information sbout the
site location, and background program
and policy guides. EPA requires an
information repository at all remcdial
action sites and any sile where a
removal action is Likely to extend
beyond 120 days. The purpose of the
information repository is to allow open
and convenient public access to
documents explaining the actions taking
place at a site.

The administrative record discussed
in this subpart, by contrast. is the body
of documents that forms the basis of the
agency’s selection of a particular
response at a site, i.e. documents
relevant to a response selection that the
lead agency relies on. as well as
relevant comments and information that
the lead agency considers but may reject
in the ultimate response selection
decision. Thus, the record will include
documents the lead and support agency
generate, PRP and public comments, and
technical and site-specific information.
These documents occasionally overlap
with those included in the information
repository. The administrative record
includes such information as site-
specific data and comments, guidance
documents and technical references
used in the selection of the response
action. The information repository may

* include guides to the Superfund process,

background information, fact sheets
press releases, maps, and other
information to aid public understoncing

of a site response, regardless of whether
the information has beaning on the
evenlual responsc sclection at that site.

Ore commenter fclt that there was no
mechanism for PRPs 1o parucipate in the
deselopment of the administrative
record. In response, PRPs are given a
chance lo participate in the development
of the administrutive record throughout
its compilation. EPA will make available
information considered in selecling the
response action to PRPs and others
through the administrative record file.
Inleresied persons may peruse the
record Lile. submil information 1o be
included in the administrative record
file. or may comment on ils conlents
during the ensuirg public comment
penod.

Name: Section 300.800(u).
Fstublishment of an administrative
record. Section 300.810{a). Contents of
the administrative record.

Proposed rele: Section 113(k)(1) of
CERCLA states that the “President shall
establish an administrative record upon
which the President shall base the
selection of a response action.” EPA
used similar language in § 300.800(a) of
the proposed rule: “The lead agency
shall establish an administrative record
thal contains the documents that form
the basis for the selection of a response
action.” {(Emphasis 2dded.) Section
500.810{a) stztes that the
*administrative record file for selection
of a response action typically, but not in
all cases, will contain the following
types of documents * * " followed by
an enumeration of those documents.

Response to comments: EPA’s choice
of the phrase “form the basis”™ in
§ 300.800{a) drew many comments. The
comments expressed concern that the
lead agency would have the discretion
1o include in the administrative record
enly those documents that support
EPA's selecied remedy. :

These comments appear to be based
on a misunderstanding of what the
phruse “forms the basis of* means as it
was used in the proposed rule. The
statute defines the administrative record
as the “record upon which the President
shall base the selection of a response
action” EPA's inlent in defining the
record as the file that “contains the
documents that form the basis for the
selection of a response action™ was

simply to reflect the statutory language. -

For example, an administrative record
will contain the public comments
submitted on the proposed action, even
if the lead agency rejects the comments,
because the lead agency is required to
consider these comments and respond to
significant comments in making a final
decision. Thus, these comments also

“furm the basis of” the final response
scleclion decision. EPA intends thal the
regulatory language defining the
administrative record file embody
general principtes of adminisirative law
concerning whal documents are
included in an “administrative record™
for an agency decision. As a result.
conlrary to the suggestion of the
commenters, the proposed definition of
the administrative record does not menn
that the record will contain only those
documents supporting the sclected
response action.

A commenter asked that the phrase
“but not in all cases™ be deletrd from
§ 300.810{a). or specily the cases wher:
documeats are excluded from the
administrative record. EPA believes it is
better not lo attempl to lizt excluded
decuments in the NCP since EPA cannot
possibly anticipate all the types of
decuments that will be generated for a
site or for future sites, and which of
these documents should be excluded
excepi as generally described in
§ 300.810{b). It should be noted. for
example, that although a health
assessment done by ATSDR would
normally be included in the
administralive record, it would not be if
the assessment was genetated by
ATSDR after the response is selected.

Others commented that certain
documents should always be included in
the administrative record. EPA believes
that only a small group of documents
will always be generated lor every lype
of CERCLA site. since each site is
unique. Other documents may or may
not be generated cr relevant to the
sclection of a particular response action
at a site. EPA understands that a
definitive list of required documents
would assist parties in trying to assess
the compicteness of the administrative
record, but such a list would not be
practical. Different siles require
dilferent documents.

A related group of comments asked
that the administrative record always
include certain documents, including,
specifically. “verified sampling data,”
draft and “predecisional” documents.
and technical studies. One comment
stated that “invalidated” sampling data
und drafts must be part of the
administrative record in some
situations. Verified sampling dals, ie..
dala that have gone through the quality
assurance and quality control process,
will be included in the record when they
have been used in the selection of a
response action. “Invalidated” data, i.e..
data which have been found to be
incorrectly gathered, are not used by
EPA in selecting the response action and
should therefore not be included in the
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record. These shouid be disunguished
from unveidated data—duta that have
not been through the quahity control
process—which may in hmited
circomstances be considered by the
agency in selecling the response achion
It is EPA's policy 10 aveid using
unvalidated data whenever possible.
Nonetheless, there are imes when the
need for action and the lack of vahdaled
dala requires the consuleration of such
dala in selecung an emergency removal
action. If such data are uscd. they will
be included in the record.

In general. cnly final documents are
included in the admimstrotive record
files. Draft documents are not part of the
record for a decision because they
generally are revised or superseded by
subsequent drafts and thus are not the
actual documenis upon which the
decision-maker relies. However, drafls
{or portions of them} generally will be
included in tHe admimstrative recozd for
response selection if there is no final
document generated at the lime the
response is selected and the draft is the
document relied on. In addition. a draft
which has been released to the public
for the purpose of receiving comments is
slso part of the record. along with any
comments received.

Similarly, predecisional and
deliberative documents, such as stall
notes or staff policy recommendations
or options papers, co not generally
belong in the administrative record
because they merely reflect internal
deliberations rather than final decisions
or factual information upon which the
response selection is based. However,
pertinenl factual information or
documents staling final decisions on
response selection issues for a site
generally would be included in the
record.

Technical studies are also part of the
record, again, if considered by the lead
agency in selecting the response action.
The commenter seems to have
misinterpreted EPA’s intent by assuming
that only factual portioens of a technical
study are part of the record. The entire
study. or relevant part of the study.
should be part of the record.

Ancther comment stated that the
udministrative record should include
any studies on cost, cost-effectiveness, -
permanence, and treatment that underlie
the record of decision. These studies are
already part of the remedial
investigation and feasibility study,
which is always included in the record.
Another party stated that sampling .
protocols should be in the
adminlstrative record: Sampling
protocols are part of the RI/FS work
plan, which is also part of the
admimstrative record. And becaase

sampling protocols, hike chain of cuslody
documents, are generally grouped
together. EPA has provided in this
rulemaking that such grouped or serial
documents may be listed as a group in
the index to the administrative record
fite.

A related comment requested that ol
documents generated by contractors
should be included in the record. In
response, gny dccument that forms the
basis of a response selection decision
will be included in the administrative
record. It is immaterial who develops
the documen\—it can be a contraclcr,
the public (1ncluding a PRP). a state or
EPA.

One commenter asked that ARAR
disputes invoiving a disagreement aver
whether a requirement is substaniive or
administrative be documented in the
record. Other comments stated that EPA
musl ensure that complete ARAR
documentation and documentation of all
remedial options. not just the selected
remedy. be placed in the record. Where
ARAR issues are relevant lo response
selection. lead and suppori agency-
generated documents and public
information submitted o the lead
agency on this issue would be part of
the record. The record will include
documentation of each alternative
remedy and ARAR studied during the
RI/FS process, and the criteria used to
select the preferred remedy during the
remedy selection process.

EPA also received several comments
stating that every document contributing
to decision-making should be part of the
administrative record. EPA cannot
concur in this formulation of the
administrative record since it is unclear
what “contribuling to™ means and that
phrase may be overly broad. For
instance, the term “contributing to™
could be interpreted to include al! draft
documents leading vp te a final product.
These draft documents do not generally
form the basis of the response selection
However, because the administrative
record includes documents which form
the basis for the decision to select the
response action, EPA believes that most
“contributing™ documents will be
included. -

One comment stated that the hazasd
ranking system {HRS) information
should be included in the administrative
record for selection of the response
action. Specifically, they suggested that
internal memoranda, daily notes, and
the original HRS score should be made
available. The National Priorities List
{NPL) docket is a public docket, and
already contains the relevant ranking
information. The informetion generally
relevant to the listing of a site on the
NPL is preliminary and not necessarily

relesant to the seleclion of the respons
achion. If however. there is wrformatior
in the NPL docket that is relied on in
sclecting the response aclion. it will be
included in the administrative record.

Another commenter stated that aii
materials developed and received durir
the remedy seleclion process should br
made a part of the record. and stated
that the NCP currently omits inclusion
transcripts. As noted sbove. certain
documents simply will not be relevart .
the selection of response actions EPA
will, as required by the statute, include
n the record all those matenats.
including iranscripts, thet [orn the bas
for the selection of a responze action,
wheather or not the materials support th
decision.

Several commenters asked that the
lcad agency be required to ma.l them
individual ccpies of decuments kept in
the administrative record. These
requests included copies of sampling
data. a copy of any preliminary
assessment pelitions. potentisl
remedies, the nsk assessment. a list of
ARARs, and notification of zll future
work to be done. Commenters also
asked to be nolified by mail when a le.
agency begins sampling at a site and
when a contractor is chosen for a
respcnse action. In addition, many
asked for the opportunity to comment r
the documents mentioned above. A
related comment suggested that EPA
maintain a mailing list for each sile and
mail capies of key documents in the
record to every party on the hst.

EPA believes that maintaining an
administrative record file in two place:
in addition to a more general
information reposilory, with provisions
for copying [acilities reflccts EPA's
strong commitment to keeping the
affected public. including PRPs.
informed and providing the opportunity
for public invelvement in response
decision-making. Requiring EPA to mail
individual copiés of documents
available in the record file is beyond
any statutory requirements, unnecessa,
due to the ready availability of the
documents in the file, and a severe
burden on Agency staff and resources.
Mosl of the documents requested above
will generally be available in the
administrative record for public review
and copying. Additionally. the Jead
agency should mainlain s mailing list o
interested persons to whom key site
information and notice of site activilies
can be mailed as part of their
community relations plar: for a site.

One commenter asked that all PRP
comments and commenls by other
interested parties be included in the
recond. regardiess of their
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“significance.” EPA will include ull
ommenls recetved during the ecomnient
penodn the administrative record,
regardless of their sign.ficance. When
the lead agency considers comments
submilted after the decision document
has been signed, the “significance” of a
comment has a beaning on whether it
will be included in the administrative
record, as specified in § 300.825{c). In
addition, while EPA is under no legal
obligation to place in the record or
consider comments submilted prior to
the comment period, EPA will generally,
as a matter of policy, consider
significant comments submitted prior to
the comment period, place themnto the
record, and respond to them at an
appropriate time. However, persons who
wish io ensure that the commenis they.
submitted prior to the comment period
are included in the record must resubnut
such comments during the commen?
period. - - .

Final rufe: Section 300.800(a) is
promulgated as proposed.

Name: Section 300.800(b).
Administrative record for federal
facilities.

Proposed rule: Section 300.500{b)
states that the lead agency for a federal
facility, whether EPA, the U.S. Coast
Guard, or any other federal agency,
shisll compile and maintain an
administrative record for that facility.
\When federal agencies other than EPA
are the lead at a federal facility site,
they must furnish EPA with copies of the
record index, in addition to other
specified documents included in the
record. The preamble to the proposed
NCP discussion of § 300.200{b} {53 FR
51461) states that EPA will establish
procedures for interested parties to
participate in the administrative record
development, and that EPA may fumish
documents which the federal agency is
required to place in the record.

Response to comments: One comment
stated that EPA shouild be the custodian
for administrative records for federal ..
facilities, especially where the federal
facility is a PRP, to avoid any conflict of
interest in questions of liability or
litigation. Another comment stated that
the requirements in § 300.800(b) of the
proposed rule would be burdensome to
federal agencies in compiling and
maintaining the record.

Executive Order 12580 grants federal
agencies the authority to “establish the
administrative record for selection of
respense actions for federal facilities
under their jurisdiction, custody or
cuntrol.” To avold the potential for
conflicts of interest by federal agencics
who are PRPs and in charge of compiling
snd maintaining the record, EPA retains

conliul over the deveiopment of the
tecord by spewify:ing what gues into the
record, by supplementng the record and
by requiring an accounting of what s in
the record through a report of the
indexed contents. EPA believes that
these requirements represent sufficient
Agency oversight to avoid polenitial
conllicts of interest at federal facilities
while ensuring that federal lead
agencies remain tesponsible for
cumpiling and madintaining their own
administrative record.

EPA is making a minor editorial
change in § 300.800(b)(1) to reflect that
the federal agency compiles and
maintains an administrative record fora
fucility, snd not of a facility, since
§ 300.500(2) already provides that the
rccord will be located at or newr that
facility.

Fiaal rule: EPA is promulgating the
rule as proposed, excepl fcr the
following minor editorial change in the
first sentence of § 300.800{b)(1): "If a
federal agency other than EPA is the
lead agency for a federal facility, the
federal agency shall compile and .
maintain the administrative record for
the selection of the response action for
that facility in accordance with this
subpart”

Name: Section 300.800{c}..
Administrative record for state-lead
sites.

Propesed rule: Section 113(k] of
CERCLA states that the President “shall
establish an administrative record upon
which the President shall base the
selection of a response action.” Section
300.800{c), entitled “Administrative
record for state-lead sites,” requires that
states compile administrative records
for state-lead sites in accordance with
the NCP.

Response to comments: Several -
commenters believe that the new ~
administrative record procedures place
an onerous burden on the state, and
request that state requirements such as
Open Records Acts should be allowed
as a substitute for compliance with
subpart I. Another commenter
recommended that states be allowed to
determine whether a complete
administrative record is needed at or
near the site when a site is siate-lead.
Where a response is taken under
CERCLA at a state-iead site, EPA is
ultimately responsible for the selection
of a response action. Therefore, under
section 113(k), EPA must establish an
administrativé record for the CERCLA
response action at the site, and must, at
a minimum, comply with subpart L.
There may be many different ways of
compiling administrative records and
involving the public in the development

ol the record. Subpart I stutes the
nmimmum requirements for se.tren
113(h}. Lead agencies, mcludirg states,
may provide additional public
involvement oppertumties at a site. In
response to whether or not states shouid
matntain a complete administrative
record at or neat the site. EPA believes
that states rmust have such a record in
order to meet CERCLA secticn 112(k)
requirzments.

EFPA has included a miror editorial
change in § 300.800{c) to reflect that a
stale compiles and maintains an
administrutive record for rather than ut
a given site.

Finc{ rule: EPA is promulgating
§ 2090.800(c} as proposed, except for u
minor editorial change in the first
sentence as follows: "Il a state is the
lead agency for a site, the state shall
compile and maintain the administrative
record for the seleclion of the response
action for that site in accordance with
this subpart.”

Name: Sections 300.£00(d) and
300.200{e). Applicability.

Proposed rule: Section 300.800(d)
states that the provisions of subpart I
apply to all remedial actions where the
remedial investigation began after the
promulgation of these rules, and for all
removals where the action
memarandurn is signed after the
promulgation of these niles. Section
3G0.802{d) also proposes that “[T}his
subpart applies to all response acticns
taken under section 134 of CERCLA or
sought, secured, or ordered
administratively or judicially under
section 106 of CERCLA.” Section
300.80G{e) states that the lead agency
will apply subpart I to il response
actions not included in § 200.800{d) “to
the extent practicable.”

Response to comments: One

"commenter argued that the applicable

provisions of subpart I should be
amended to require agencies to comply
with the subpart for all sites where the
remedy selection decision was made
more than 50 days after proposal of the
revised NCP for comment. Another
comnient stated that § 300.800(e) be
revised to state that lead agencies must
comply with subpart I in any future
actions they take, and that ail lead
sgency actions must comply with
subpart I “to the maximum extent
practicable.”

In response, EPA will adhere as
closely as possible to subpart I for sites
where the remedial investigation began
before these regulations are
promulgated. EPA will not. however,
require that these sites comply with
requirements which, hecause of the



tnung of the response achion relative tu
the promulgation of these rules, cannol
Le adhered to. For example. under the
final rule the administrauve record file
t be available ul the bugianing of the
.edial investigation phase. If these
regulations are promulgated when a site
18 in the middle of the remedial
investigation process, and the
administrative record is not yel
available, the lead agency cannot at this
point comply with these regulations.
Additionally, EPA believes that adding
language to proposed NCP § 300.800(e}
to state that lead agencies will comply
with provisions of subpart L in any
future action after promulgation of the
new rule i3 unnecessary and redundant:
compliance will be legally required. ond
applicability to all future response
actions is implicit in the rule. Likewise,
insertion of the word “maximum” before
the phrase "extent practicable” is
unnecessary since it would give
additional emphasis but would not
substantively change the requirement or
the meuning of the rule”™
One comment agreed with EPA’s
interpretation that subpart 1 applies to
all response actions “soughl, secured or
ordered administratively or judicially,”
but others disagreed. Several stated that
the term “judicially”™ should be deleted
from § 300.800{d) because they argue
that response actions ordered judicially
would receive de novo adjudication.
cad of administrative record review.
CLA section 113{..!1) stales: "In any
judicial action under tnis Act, judicial
review of any issues concerning the
adequacy of any response action taken
or ardered by the President shall be
limited to the adminisiralive record.”
Commenters contend that this section
does not apply to injunctive actions
under CERCLA section 106 because
these are not actions “laken or ordered
by the President.” To the contrary. the
selection of a response uction is a
“tesponse action taken * * ~ by the
President.” Accordingly. section 113(j)(1}
requires that judicial review of the
response action selected by the agency
is “limited to the administrative record.”
Further, section 113(j)[2) stipulales that.
“in any judicial action under this
chaptler”—whether for injunctive reliel.
coforcement of an administrative order
or recovery of response costs or
dumages—a party objecting to “the
President’s decision in selecting the
response aclion” must demonsirate, “on
the administrative record. that the
decision was arbitrary or capricious or
otherwise not in accordance with law.”
EPA received several comments
objecting to EPA's determination that
'}didnl review of an endangérment

assessment be hmaited (o the
administrative record They staled that
o5 8 matler of admimistralive and
constitutional law. a linding of immunent
and substantial endangermenl 12 not an
1ssue concernung “the adequacy of the
response aclion.” as stated in CERCLA
section 113(j}, and therefore must
receive de novo review by a court. A
second comment requested that EPA
state in the regulation that review of
EPA’s expenditures in the
implementation of a remedy is de novo.

An assessment of endangerment at a
site is a factor highly relevant o the
selection of a response action, and is in
fact part of the remedial investigation
(RI) process central to the decision to
select a response aclion. Therefore, the
determination of endangerment {which
will generally be included in the
decision document} will be included in
the administrative record for selection
of a response action and should be
reviewed as part of that record. (EPA
notes that the term “endangerment
assessment” docurzent has been
superseded by the terro “risk
assessment™ document, and while
assessments of endangerment at a site
are still conducted during the Rl it is the
“risk assessment” document that
becomes part of the record.) In response
to the comment tha! Agency
expendilures on a response action
should receive de novo review, EPA
notes that this issue was not raised in
the proposed NCP, and is therefore not_
addressed in the final rule.

Finol rule: EPA is promulgating the
rule as proposed.

Neme: Section 300.80S. Location of the
administrative record file. )

Proposed rule: Section 113{k)(1) of
CERCLA states that “the administrative
record shall be available to the public at
or near the facility at issuve. The
President also may place duplicates ol
the adminisirative record at any other
location.” Section 300.805 of the
proposed NCP provides five exemptions
for information which need not be
placed at or near the facility at issue:
Sampling and testing data, guidance
documents, publicly avaiiable lechnical
literature, dacuments in the confidential
portion of the file, and emergency
removal actions lasting less than 30
days.

Response to cominents: One
commenter supported limiting the
amount of information which must be
located at or near the site, but many
commenters stated that every document
contributing to decision-making.
including confidential documents which
are part of the record. should be located
at or near the site and ugency

convenience is not a suflicienl reason tn
exclude documents from the site. They
asserted that such exclusions undermune
active public involvement at the site and
ure contrary to statulory intent. Another
commenl stated that requiring the
administrative record to be keplt in Ilwo
places, at a central location and at or
near the sile, runs counter to the
statutory requirement of kecping a
record only “at or near the facility at
issue.” One commenter asked that EPA
acknowledge that Indian tribal
headquarters may be a logical place to
heep the administrative record when a
Superfund site is located on or near an
Indian rescrvation. A final comment
requested that EPA endorse through
regulatory language that adminstrative
records can be kept on microfiche or
other record management technologies,
and have the equivalent legal validity to
naper records.

Requiring sampling data and guidance
documents to be placed at the site is
both unnecessary and, in many cases.
very costly. Administrative records are
often kept at public libraries where
space is limited and cannot
accommodate voluminous sampling data
for large, complex sites. Summaries of
the data are included in the RI/FS,
which is located at or near the site. In
addition, requiring publicly available
technical literature at the site will
require copying copyrighted wmaterial an
additional expenditure of limited
Superfund dollars. Morcover, Agency
experience is that, as yet, relatively few
people view the administrative record
file at or near the site or request review
of the sampling data or general guidance
documents listed in the index to the site
File.

However. EPA has revised the rule to
specify that, if an individual wishes to
review a document listed in the index
but not available in the file located at or
near the site, such document, if not
confidential, will be provided for
inclusion in the file upon request. The
individual will not need to submit a
Freedom of Information Act Request in
order to have the information made
available for review in the file near the
site. EPA believes that provision of such
documents in the file near the site upon
request meets the requirement of
CERCLA section 113{k} thal the record
be “available™ at or near the sile. In
addilion, this rule does not bar lead
agencies from deciding to place this
information in the site file without
wailing for a request. Lead agencies are
encouraged lo place as much of this
informalion at or near the site as
practical, and 6 aulomatically place
information ai sites where there is a
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high probalihty.that the information
will be in demand or the information is
central 1o the response selection
deciston

The confidennal portion of the Nle
need not be located at or near the site,
and will not be available upor request
either al the site or at the ceniral
location, since the information is not
avaiiable for public review.

EPA believes that requiing thut the
record be located in two places :s
riecessary fo ensurc both adeguate
public uccess to the record files and
better lead-agency control over the
record documents The statuiory
requirement in CERCLA section
113{k)(1) states that the Presiden! may
also place duplicates of the
admunistrative record at any other
location. This seclion clearly provides
authority to maintain a second
administrative record at a central
lncation. Seclion 300.505 of the propused
NCP [53 FR 51515) reflects EPA's
decision o meke this statutcry onticn a
regulatery requirement. A centraliy
located record may offer easier access
to interesled parties located far {rom the
response sile.

EPA agrees with the commenter that
housing the centraliy located copy of the
record at Indian tnbal headquarters may
be appropriate when a Superfund site is
located at-or near an Indian reservation.
In tha 1986 amendments to CERCLA,
Indian tribes are accorded status
equivalent to states, and can be
designated lead agencies for response
actions, in which case they would also
be required to compile and maintain the
acéministrative record at ot near the site.

Finally, as EPA stated in the preamble
to the proposed NCP, maintaining the
administrative record on microfiche is
already recognized as a legally valid
and effective practice: “EPA may make
the administrative record available to
the public in microform. EPA may
microferm-copy documents that form the
basis for the selection of a CERCLA
response action in the regular course of
business” (53 FR 51465}. EPA agrees that
this should be specified in the rule and
has added § 300.805(c) accordingly,
providing that the lead agency may
make the record available in microform.

Final rule: Section 300.805 is modified
as follows:

" 1. Section 300.805(b) is added to the
rule as follows: “Where documents are
placed in the central location but not in
the file located at or near the site, such
documents shall be added to the file
located at or near the site upon request,
except for documents included in
paragraph [a)(4) of this section.”

2. Section 300.805(c) is added to the
rule as follows: “The lead agency may
make the admimistrative record file
avalable to the public 1n mucrofarm.”

3. The section has heen renumbered
accordingly.

Name: Seclions 300 810(a)—{d}
Documents noi included in the
administrative record file.

Preposed rule: Section 300.810{b)
discusses which documents may be
excluded from the administrative record.
Secticn (c) discusses privileged
infarmation that is not included in the
adminisirative record. Section 200.610{d)
discusses confidential informaticn that
is placed in the confidential portion of
the adminisirative record.

Respornse to comments: One
commenter argued that § 300.810 should
specifically include an exemption for
classified documents related to national
szcurity. While the NCP currently does
no! address the potential cenflict
between national security concerns and
the requiremert to establish a publicly
accessible administrative record, itis
not clear that such an exemption could
be adequately specified by rule or that
an exemption would apprepriately
resolve this conflict. Section 121(3}
provides a national security waiver by
Presidential order of any requirements
under CERCLA, which can be invoked

_in certain circumstances. Under this
provision, protection of national security

interests requires case-by-case review
under section 121{j) and not a blanket
exemption in the NCP. Notking in the
NCP limits the availability of this
waiver.

Another comment received by EPA
stated that the treatment of privileged
and confidential documents in the
records is unfair, because it denies
access to documents that may be critical
to the selection of 2 remedy. EPA has
provided for a confidential portion of
the administrative record where
documents containing, for example,
trade secrets of companies that have
developed patented cleanup
technologies being considered as a
response selection alternative can be
kept confidential. To maintain a fair
balance between the need for
confidentiality and the public's right of
review of the record, the lead agency
must summarize or redact a document
contzining confidential information to
meke available to the greatest extent
possible critical, factual information
relevant to the selection of a response
action in the nonconfidential portion of
the record.

A final comment proposed that an
index to the privileged documents
should be included in the

nonconfidential portion of the
admimistrative record. EPA 2grecs,
believing that an index wiil let
interested parties know in general terms
what documents are included in the
record without compromising ihe
confidential nature of the imformation
contained in those decuments.

Finally, EPA is adding a scatence to
§ 300.810(a){6) to clar:fy that the index
can include a reference ts a group of
documeats, if documeants are
customarily grouped. This wili simplify
EPA's task without compromising the
integrity of the record.

F.aai refz2: 1. EPA is promidysting
£5 300.e10(b}. {c) and (d) as proposed
with a miror ediional chaonge to clarify
the first sentence of § 300.910{d}.

2. The following language 15 added o
§ 309 810{a}(6) to provide for listing
grouped documents in the
administrative record file index: “1f
documents are customarily grouped
lagether, as with sampling data chain of
cusiody documents, they may be listed
as a group in the index to the
administrative record file.”

Name: Section 300.515. Administrative
record file for a remedial action.

Proposed rule: The term
“administrative record file” is used
throughout the proposed NCP. Secticn
300.815{a) proposes that the
administrative record file be made
available for public inspection at the
beginning of the remedial investigation
phase.

Response to comments: EPA received
several comsnents objecting to the
concept of an administrative record file.
They cbjected bécause there is nio
statutory authority for establishing a
file, and because they were concerned
that the lead agency could edit the file,
specifically by deleting public and PRP
comments and information that do not
support the response action ultimately
chasen by EPA, and that these
comments and information would not
remain a part of the final administrative
record.

The statute requires the President o
establish an administrative record.
Under subpart I of the NCP, the
administrative record file Is the
mechanism for compiling, and will
contain, the administrative record
required by seclion 113(k). One reason
EPA adopted the concept of an
administrative record file is that EPA
felt that it may be confusing or
misleading to refer 1o an ongoing
compilation of documents as an
“administrative record” until the
compilation is complete. Until the
response action has been selected, there
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is no complete admimsirative record for
that decision Thus. to avoid creating the
impression that the record 1s complete at
any tme prior to the final selection
decision. the sel of documents 1s
referred to as the administrative record
file rather than the administrative
record.

However, this does not mean. as the
commenls appear lo suggest, that the
lead agency may “ed:” the
administrative record lile in a manner
that removes comments and technical
data simply because they are not
supportive of the final selechon
decision. Any comments and techrical
information placed in the record file for
a proposed response action and relevant
to the selection of that response action.
whether in support of, or in opposition

to, the selected response action. become:

part of the administrative record for the

final respornse selection decision. Such

materials will remain in the
administrative recotd file: and will
become part of the final administrative

record. However, EPA believes that as a

matter of law documents that are

erroneously placed in the administrative
record fite {e.g.. documents that have no
relevance to the responsa selection or
that pertain to an entirely different site)
would not necessanly become part of

-, the final administrative record.

) EPA received additional comments
stating that the administralive record
file should be available before the
beginning of the remedial investigation
phase. These comments suggested that
the file be available: When a site is
entered into the CERCLIS data base;
when the HRS score is calculated: when
proposed for inclusion on the NPL; after
the preliminary assessment report; and
after the remedial site investigation.

EPA believes that the point at which a
site is entered into the CERCLIS data
base is too early to put any informatién
which would be relevant to a selection
of a response achon into a record file
because at this point there has been ne
site evaluation and therefore little
factual information about the site upon
which to base a response decision.
Interested parties can already find any
information on a site that would be
included at the point of the HRS scoring
and placement on the NPL in the NPL
docket, which is publicly available. The
preliminary assessment and remedial
investigation stages of a response are
premalure for making the administrative
record available: at these points there is
little information relevant to responsc
selection on which to comment or to
review. Once the R1/FS work plan is
approved, and the RI/FS study begins—
including such activities ns project

scoping. data collcction, risk assessment
and analysis of alternatives—there 1s a
coherent body of site-specific
information with relevance to the
response selection upon which to
comment. EPA believes that the
beginning of the RI/FS phase is the point
in the process when it makes sense to
start a publicly available record of
information relevant to the response
selechion.

One comment suggested that
interested persons would have no
chance to comment on the formation of
the RI/FS work plan. The comment
suggesied that the record Ele should be
available before the R1/FS work plans
approved, e.g., with a dralt work plan or
statement of work. EPA disagrees.
Approved work plans are often
amended. An interested person may
comment on the scope or formation of
the work plan, and such comments can
be taken into account by the lead
agency and incorporated into a final or
amended work plan. Such comments
must be considered if submitted during
the comment period on the proposed
action. .

Finol rule: EPA is promulgating
§ 300.815{a) as proposed.

Neome: Section 300.815. Administrative
record file for a remedial action. Section
300.820{a}). Administrative record file for
a removal action.

Proposed rule: Subpart 1 requires that
the administrative record for a remedial
action be available for public review
when the remedial investigation begins.
Therealter, relevant documents are
placed in the record as generated or
received. The proposed regulations also
require that the lead agency publish a
newspaper notice announcing the
availability of the record files, and a
second notice announcing that the
proposed plan has been issued. A public
comment period of at least 30 days is
required on the proposed plan. Section
300.820{a} outlines the steps for the
availability of the record and public
comment for a non-time-critical removal
action. EPA solicited commenis on a
proposal currently under consideration
io require quarterly or semi-annual
notification of record availability and
the initiation of public comment in the
Federal Register.

Response lo comments: Some
commenters suggesied that the use of
the Federal Register to announce the
availability of the administrative record
is too costly or of litile or no benefil.
Several commenters requested

" clarification on how and when the lead

agency should respond to comments.
Another stated that lead agencies
should be encouraged—thnugh not

required—to respond o early comments
before the formal comment period
begins.

EPA chose not to require a nolice of
availabilly of the admimistrative record
tn the Federal Register in this
rulemaking because it is still unclear
whether the benefits of this additional
nolice outweigh its costs. EPA may
decide in the future to require this
additicnal notice if it determines that
such notice would improve notification.

EPA agrees with commenters that
clarification is needed as to when the
lead agency should respond to
comments. We also agree that the lead
agency should be encouraged to respond
to comments submitted before the public
comment period. EPA generally wil)
consider any timely comments
containing significant information. even
if they are not recewved during the
formal comment period, and encourages
other lead agencies to do so. EPA wili
strive to respond to comments it
receives as early as possible, and to
encourage other lead agencies to follow
suit. However. any lead agency is
required to consider and respond to only
those commentis submitted during a
formal comment period. Any other
comments are considered at the lead
agency's discretion. EPA has revised the
language of these sections to reflect the
policy on consideration of public
comments submitted prior to public
comment periods.

One comment recommended that the
regulations should provide how long the
administrative record must be available.
and suggested EPA coordinale efforts
with the National Archives about
retaining the record as a historical
record. Another fell that materials were
not always placed into the record in &
timely manner, and that the record was
not always available to the working
public during evenings and weekends or
accompanied by a copying machine.
Similarly, one commenter felt that
documents should be placed in the
record when they are generated or in a
prescribed timeframe of iwo weeks.
Another asked that free copics of key
documents be included in the record.

EPA believes that the length of time a
record must be available at or near the
site will be dependent on sile-specific
considerations such as ongoing activity,
pending litigation and community
interest. EPA also believes that
difficulties sometimes encountered by
the working public require resolulion on
a site-by-site basis and do not merit a
change in the proposed NCP Janguage.
Special provisions may have to be made
by the records coordinator, with the aid
of other site team members, including
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the community relations coordina‘or or
regronal site manager, to ensure that the
record location chosen 13 convement to
the public and that copying facilities are
made available. Using public ibraries to
house the record should promote better
availabiiily of the record during non-
working hours and on weekends. In
response to mandating deadlines for
lead agencies to place documents into
the administratin e record file, Agency
guidance already directs record
compilers tc place documents into the
record [ile as soon as they are received.
Agency pclicy additionally prescnibes a
suggested tumeframe for piacing
documents i the record file. EPA
believes that mandatory deadiines :n
the NCP would do lillle to :ncrease the
rate at which records ere already
compiled. The decisicn (o place [ree
copies of kex documens in the record at
or near the site will be a site-speafic
decision based on the leve! of
community inieres: in these documents.
Those who wish to make copies of key
documents cr any docurzent contained
in the administrative record file should
already have access to copying
facilities.

EPA received a comment requesting
that it publish a joint notice of
availability of the administrative record
with a notice of availability of Technical
Assistance Grants. Another comment
stated that the removal site evaluation
and engineering evaluaticn/cost
analysis (EE/CA) must be included in
the record for a non-t:me-critical
removal action.

Publishing notice of the availability of
the record in tandem with
anncuncements of the availability of
Technical Assistance Grarts (TAGs) is
a good idea where TAGs sre available
for a removal action. The TAGs,
however, are generally designed to
suppert citizen involvement in technical
issues for sites undergoing remedial
actions. The one-year, $2 million
limitations on removals and the limited
number of alternalives usuvally reviewed
make ferther expense on a technical
advisor lees beneficial ihan it might be
for a long-term remedial action. As for
placing the removal site evaluation and
EE/CA in the administrative record,
EPA agrees that generally such
documents would be part of the
administrative record for the removal
action. ]

Finally, EPA is making a minor change
to the language of § 300.820{a}(4). EPA is
substituting the term “decision
Jocument” in place of action
memorandum to allow [or situations
~here the agency’s decision document

for a removal action ts not named an
sclion memorandum

Final rule: 1. The second sentences of
§§ 300.815(b), 300 820{a}{2) and
300.820(b)(2) are revised to reflect the
new language on responding to
comments as follows: “The lead agency
is encouraged to consider and respond,
as appropriate, to significant comments
that were submilted pnor to the public
comment period.”

2 In § 300.820[a)(4). the term “decision
document” is substituted for “action
memorandum.”

3. The remainder of § 300.820{a) is
promulgated as proposed.

Name: Section 300.82¢(b).
Admnistrative record file for a removal
action—time-critical and emergency.

Proposed ruie: Section 300.820(b)
outlin.es steps for public participation
and admiristrative record availability
for time-critical and emergency remaval
responses {53 FR 51516): “Documents
included in the administrative record
file shall be made available for public
inspection ro later than 60 days after
initiation of on-site removal activity,” at
which point notification of the
availability of the record must be
published. The lead agency then, as
appropriate, will provide a public
comment period of not less than 30 days
on the selection of the response action.

Response to comments: Several
comments suggested that public
comment! requirements under
§ 300.820(b] were unnecessary and
burdensome, especially the requirement
to publish a notice of the availabiiity of
the record. One comment argued that
requiring public notification of both
record availability and of a site’s
inclusion on the NPL was unnecessary
and duplicative. Another comment
stated that the requirements for public
notification and public comment are not
appropriate for all time-critical remgval
actions, 2nd recommended that the
administrative record be available for
review only for those time-critical
removal actions that do require pubiic
notice and comment. A related comment
stated thal the requirement to publish a
notice of availability of the
administrative record for all time-critical
removal actions be eliminated in [avor
of making the record available but not
requiring an advertisement or ccmment
period, since some time-critical removal
actions are completed before a public
comment period could be held. Others
asked thot the public comment period
become mandatory, or at least
mandalory for removal activities not
alrcady completed at the time the record
1s made available. Another comment
requested that the record become

available sooner—al Jeast 30 days after
inthation of on-site removal activity—
because the current 60-day penod
prevenled the consideration of any pre-
work comuments. A second comment
supported the 60-day period. Finally, 2
commenler argued that it mnade little
sense to make the record available after
60 days for an emergency response
because the on-scene coordinator (OSC)
report containing most of the response
nformation isn't required to be
cempleted uniil one year fellowing the
response action.

In general, the pubiic parucipation
requirements under § 300.620{b) are
designed o preserve both the fiex:bility
and discretion required by the lead
agency in time-critical removal action
sitzations as wel! as EPA’s commitment
to encouraging public participation and
to keeping an affected community well-
informed. EPA believes the notification
and commen! periods required in
§ 300.820(b) provide for both Agency
flexibility and meaningful public
involvement. The regulatory language
stating that "The lead agency shall, as
appropiiate, provide 2 public comment
period cf not less than 30 days™
provides the lead agency needed
flexibility when the emergency nature of
circumstances makes holding a
comment period infeasible.

While EPA believes that it is
necessary tc announce the availability
of the administrative record for time-
critical and emergency removal actions
as well as oon-time-critical actions, EPA
believes that requiring establishment of
the administrative record and publishing
a rotice of its availability 30 days after
initialing a removal action in all cases,
instead of "no later than 60 days after
initiating a removal action,” as
proposed, would be somewhat
premature. It has heen EPA’s experience
that it often takes 60 days to stabilize a
site {i.e.,, those activities that help to
reduce, relard or prevent the spread of a
hazardeus substance release and help to
eliminate an itnmediate threat). EPA
believes that the overriding task of
emergency response teams during this
critical period must be the undertaking
of necessary stabilization, rather than
administrative duties. Compiling and
advertising the record before a site has
become stabilized would divert
emergency response teams from
devoling their full attention to a
response. EPA believes that such
administrative procedures are better left
for afier site stabilization.

Public notice requirements for
announcing the availability of the
administrative record and for a site’s
inclusion on the NP'L are ant duplicative,
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but notify the public of two very
different decisions, Removal achions do
nol always take place at sites on the
NPL. therefore. the notice requirements
are obviously not duphcahve for these
removal actions. For remedial siles that
are on the NPL. the administrative

. record need not be established for some

time after listing on the NPL, so
publishing a notice of the availability of
the record would be essentiul to make
the affected public cognizant of site
progress and thewr opportuniiy for
review of docements included in the
record.

Lastly, the procedures specified in
§ 300.820({b) are applicable to an
emergency removal that starts and
finishes within 60 days. However, as
provided in § 300 820(b}(2}. a comment
period is held only where the lead
agency deems 1t appropriate. But
because the administrat:ve record is an
avenue for public informalion as well as
for publie commenl. EPA also believes
that even if the action is completed
before the record file is made available,
it is still appropriate to make the record
available to the public. There is also no
inherent contradiction in the OSC report
being available one year after
completion of the response action while
the administrative record becomes
available 80 days after initiation of on-
sile activities. Since the OSC report is a
summary of the site evenls and is not a
document which is considered in the
selection of response action, it is not
generally included in the administrative
record.

Final rule: EPA is promulgating
% 300.820(b) as proposed. except that:

1. The second senience of
§ 300.820(b){2) is revised on responding
to public comments as described above.
2. Section 300.820({b](3) is revised
consistent with § 300.620{a){4); the term
“action memorandum” is changed to
“decision document.”

Name: Section 300.825. Record
requirements after decision document is
signed.

Proposed rule: Section 320.825
describes situations where documents
may be added 1o the administrative
record after the decision document is
signed. Documents may be added to a
record in the following circumstances:
When the document addresses a portion
of the decision which the decision
document does not address or reserves
for later; when the response action
changes and an explanation of
significant differences or an amended
decision document is issued; wherr the
agency holds additional public comment
periods after the decision is signed; and
when the agency receives commenis

containing “significant information not
contained elsewhere in the record which
could not have Leen submitted during
the pubhic comment penod which
substantally suppor! the need to
significantly aller the response action”
(53 FR 51516). In addition, subpart E of
the proposed NCP discusses ROD-
amendmenits and Explanations of
Significant Differences. Explanations of
Significant Differences may be used for
significant changes which do not
fundamentally change the remedy, and
do not require public comment. ROD
amendments must be used for
fundamental changes, and require o
public comment period.

Response to comments: One
commenter asked that subpart § reilect
the factors censistently applied by
courts when determimng whether the
record should be supplemented,
including such critena as Agency
reliance on factors not included n the
record. an incomplete record, and strong
evidence that EPA engaged in improper
behavior or acted in bad faith. A reiated
comment stated that since general
principles of administrative law appiy to
administrative record restrictions and
supplementing the record, language
limiting supplementing the record should
be deleted from the NCP. EPA believes
that including specific tenets of
administrative law governing
supplementing of the record in the NCP
itself is unnecessary. These tenets apply
to record review of response actions
whether or not they are included in the
NCP. The requirements of § 300.825(c)
do not supplant principles on
supplementing administrative records.

Another comnment recommended that
EPA permit the record to be
supplemented with any issue contested
by a PRP, while granting an objective

third party the ability to accept or reject )

record supplements. EPA already
requires that any documents concerning
remedy selection submitted by PRPs
within the public comment pericd be
included in the record. All significant
evidence submiited after the decision
document is complete is already

.included in the record. so long as it

meels the requirements of § 300.825(c).
is not included elsewhere in the record.
could not have been submitted during
the public comment period, and supports
the need to significantly alter the
response action. EPA believes these
criteria are reasonable and do not
require the use of a third-party
arbitrator.

One comment stated that all PRP
submissions must be placed in the
record in order to prolect a party’s due-
process right to be heard. EPA disagrees
that all PRP subm:ssions to the lead

ager:icy must be placed in the record in
order 10 protect the party’s due process
rights. The process provided in the
rules—including the notice of
availabilily of the proposed plan and 1
admintstrative record for review, the
availability of all documents underlyin
the response selection decision for
review lhroughout the deciston-making
process, the opportunity to comment o
the proposed plan and all documents &
the administrative record file. the
requirement thal the lead agency
consider and respond to all significant
PRP comments raised during the
comment period, the notice of sigmfice
changes to the response selection, and
the opportunily to submit, and
requirement that the lead agency
consider, any new signilicant
information thal may substantially
support the need to significantly alter
the response seleclion even after the
selection decision—is sufficient to
satisfy due process. Moreover. the
opportunity provided for PRP and publ
involvement in response selechon
exceeds the minimum public
participation requirements set forth by
the statute. Placing a reasonable limit
the length of time in which comments
must be submitted, and providing for
case-by-case acceptance of late
comments through § 300.825(c), does n
infringe upon procedural rights of PRP:
One commenter asked that the
permissive “may™ in § 300.825(a) be
changed so there is no lead-agency
discretion over whether to add to the
administrative record documents
submitted after the remedy selection.
and stated that additional public
comment periods as outlined in
§ 300.825(b) should not be anly ai EPA
oplion. A related comment stated that
the multiple qualifiers in § 300.825(c).
including the phrases “substantially
support the need” and “significantly
alter the response action™ (53 FR 5151t
grant EPA overly broad discretionary
powers over what documents may be
added to the record. The commenter
suggests deleting the word
“substantially,” as well 85 stating tha:
all comments, even those disregarded
EPA. should be included in the record
for the purpose of judicial review. EPY
disagrees thal the word “may” in eith:
§ 300.825({a) or § 300.825(b) is too
permissive. Section 300.825(b) of the
proposal was simply intended to clan
the lead agency's implicil authority to
hold additional public comment perior
in addition to those required under
subpatt E for ROD amendments,
whenever the lead agency decides i1
would be appropriate. Because thuse
additional comment periotls are not
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required by statute or regulation, the
“permussive’ language simply reflects
the lead agency s discretion wiih respect
to these additional public involvement
opportunities. Surularly, lead-agency
discretion to add to the administrative
record documents submitled after a
decision document has been signed
provides the lead agency the aption 1o
go beyond the mimimum requirements
for public parhcipation outlined in the
statuie. In response to requests to delete
the qualifiers :n § 360.825(c). this
language is 'rlentionaily designad Lo
define carel. . %2 circumslances in
which EFA . .. .onsider comments
submitled a7, .ne response action has
been selent~.. =us stlandzrd recognizes
CERCLA's 7~ *ale lo proceed
expediticus - .riplement selected
response 3x- . ..~ dul also recognizas
that there s u. ve c2rtain insiances in
which sigruficant new informalion
warrants recons:ceration of the selected
response action. Section 300.825[c} is
intended to provice a reasanable limit
on what comments EPA must review or
consider aiter a cecision has been made.
Several commenters requesied that
PRPs not identificd untlil afier the close
of the public comment period should be
allowed an oppertunily lo commeat on
thz record within 60 days of EPA's
notification of pctential liability. EPA
makes significant efforts to involve PRPs
as early in the process as possible.
When PRPs are identified late in the
process, they may provide EPA with
comments at that hmea. EPA will
consider comments which are submiited
after ihe decision document is signed in
accordance with the criteria of -
$§ 300.a25(c). This is true no matter when
the PRP is identified in the process. EFA
believes that the cutrent rule is
sufficiznt for granting these late-
identified PRPs the opportunity for
submilting late comments for the record.
One commenter stated that new
information that confirms or
substantiates prior public comment
should be made part of the record. even
after a ROD is signed. EPA is not
required by statule or regulzation to
consider these comments, although a
lead agency may, and frequently does,
consider post-ROD comments it
considers to be significant—in which
case both the comment and the Jead
agency's response are part of the record.
*Finally, EPA is making a minor change
to § 300.825(b) on additional public
comment periods to clarify that, in
addition to commente and responses to
comments, documenls supporting the
request for an additional comment
period, and any decision documents
would be placed in the administrative

record file. Although this is what EPA
intended 1n the propoesal. a clanfication
1S necessary Lo ensure consislency.,
Fraal rule: EPA 15 promulgating
§ 300.825 as proposed except for an
addition to the last sentence of section
(b} as follows: “All additional comments
gubmilted during such comment periods
that are responsive to the request, and
any response to inhese comments, along
with documenls supporling the request
and any final deeision with respect to
the issue, shall be placed in the
administrative recoyd file.”



Subpan I—Administrative Record for
Selection of Response Action

§ 300.800 Establishment of an
administrative record.

(a) Generad requirement. The lead
agency shall establish an administrative
record that contains the docaments that
form the basis for the selection of a
response aclion. The Jead agency shall
compile and maintain the administrative
record in accordance with this subpart

(b) Administrotive records for federni
facilities. (1) If a federal agency other
than EPA is the lead agency fora
federal facifity. the federal agency shall
compile and mantain the administrative
record for the selection of the response
action for that facility in accordance
with this subparl. EPA mnay furnish
documenls which the federal agency
shall place in the administrative record
file 10 ensure that the administrative
record includes all documents thal form
the basis for the sejection of the
response action.

{2) EPA or the US. Cuast Guard shalt
compile and maintain the administrative
record when it is the lead agency fora
federal facility.

{3) if EPA is involved mn the selection
of the response action al a federal
facility on the NPL. the [ederal agency
uctling as the lead agency shall provide
EPA with a copy of the mndex of

documents included in the
sdministrative record file, the R1/1'S
workplan. the RI/FS relcased for public
comment, the proposed plan uny publk
comments received on the RIJFS and
proposed plan, and any other documer
EPA may request on a case-by-case
basis.

{c) Administrative record for state-
lead sites. 1 a state is the tead agency
for a site, the state shall compile and
maimain the administrative record for
the selection of the response action for
that site in accordance with this
subpart. EPA may require the sigic to
place additional documents in the
administrative record file 10 ensure thal
the administrative record includes all
documents which form the basis for the
selection of the response action. The
state shall provide EPA with a copy of
the index of documents included 1n the
admnistrative record file, the RI/FS
workplan. the RIJFS released fo1 public
comment. the proposed plan. any public
commenls received on the RY/FS and
proposed plan, and any other documeni-
EPA may request on a case-by-case
basts.

(d) Applicability. This subpart applies
to ull response actions taken under
secticn 104 of CERCLA or sought,
secwred. or ordered administram ely or
judicially under section 106 of CEKCLA,
as follows:

(1) Rereedial actions where the
remedial investigation commenced after
the promulgation of these regulations:
ond -

(2) Removal actions where the action
memorandum is signed afler the
promulgation of these regulaticns.

(e) For those response actions not
included in paragraph (d) of this section,
the lead agerncy shall comply with this
subpart to the extent practicable.

§300.805 Location.of the administrative
record file.

{a) The lead agency shall establish a
docket at an office of the lead agency ut
other central tocation at which
documents included in the
administrative record file shult be
located and a copy of the documents
included in the administrative record
file shall also be made available for
public inspection at or near the site a1
issue. excepl as provided below:

{1) Sampling and testing data, quality
control and quality assurance
documentation, and chain of custody
forms. need not be located at or near the
site #1 issue or at the central location,
provided that the index to the
administrative record file indicateg the
lucation and availability of this
information.
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(2) Cuidznce documents not generated
specifically for the sie alissue meed nol
be located al or near the site at 1ssue,
provided that they are manta:aed at the
central location and the index to the
admirustrative record file indicates the
location and availabiity of these
guidance documents

(3] Publicly a~ailabie technical
literature not generaied for the sife at
izsue, such as engineenng textbouks,
articles from technical journals, snd
toxicological profiles neced not be
located at or near the site ai (ssue or at
the certral lecation provided tha! the
iiterature is listed 11 the index to the
administrative record file or the
literature 15 cited .t a documeni i the
record.

{9) Documents included in the
confidential portion cf the
administrative record file shail be
located only in the central locatior.

(5] The administrative record for a
removal scticn where the relcase or
threat of release requires that en-site
removal activities be initiated within
hours of the lead agency’s detcrmination
that a removal 1s appropriatz and on-
site removal activiiies cease within 50
days of imtiation, need be avmlable for
public inspection only at the centrsl
location.

(b) Where documents are placed in
the central lecation but not in the file
located at or near the site, sech
documents shall be added to the file
located at or near the site upon request,
except for documents included in
paragraph {a){4) of this section.

{c) The lead agency may meke the
administrative record file available to
the public in microform.

£300.810 Contents of the adminisirative
record file.

{a) Contents. The administrative
record file for selection of a response
action typically, but not in ali cases, will
contain the following types of
documents:

(1) Documents containing factual
information, data and analysis of the
factual information, and data that mey
form a basis for the selection of a
response action. Such documents may
include verified sampling data, quality
control and quality assurance
decumentation. chain of custody forms,
site inspection reports, preliminary
assessment and site evalualion reports,
ATSDR health assessments. documents
supporting the lead agency’s
determination of imminent and
substantial endangerment, public health
evaluations, and lechnical and
engineering evaluations. In addition, for
remedial actions, such documents may
" include approved workplans for the

remedial investigabonffessibility study.
state documcentation of auphcable or
relevant and appropriale requrements,
and the RI/FS,

{2} Gudance documents, techmcel
hiteraturc, and sie-specific policy
memoranda that may form a basis for
the selection of the response action.
Such documents may include guidance
on conducting remedial investigations
and feasibility studies, guidance on
determining applicable or relevant and
cppropriate requirements, guidance on
riskfexposure assessments, enginzering
handbooks, articles from technical
journals, memoranda on the application
cf a specific regaiation to a site, and

erzoranda on off-site disposal
capaciiy;

(3) Documents received, published. cr
maule available 1o the public under

" § 300.815 for remedial actions, or

§ 500.820 for removai actiens. Such
documents may include notice of
availzbility of the administrative record
filz, community relations plan, proposed
plan for remedial action, notices of
public commeant periods, public
comments and information received by
the lead agency, and responses to
significant comments;

(4) Dacision documents. Such
documents may include action
memorangda and records of decision;

(5} Enforcement orders. Such
documents may include administrative
orders and consent decrees; and

{6) An index of the documents
included in the administrative record
file. Iif documents are customarily
grouped together, as with sampling data
chain of custody documents, they may
be listed as a group in the index to the
administrative recerd file.

(b} Documents not included in the
administrative record file. The lead
agency is not required to include
documents in the administrative record
file which do not form a basis for the
selection of the response action. Such
documents include but are not limited to
draft documents, inlernal memocranda,
and day-to-day notes of staff unless
such documents contain information
that forms the basis of selection of the
response action and the information is
not incladed in any other document in
the administrative record file.

(c) Privileged documents. Privileged
documents shall not be included in the
record file except as provided in
paragraph {d) of this section or where
such privilege is waived. Privileged
documents include but are not limited to
documents subject to the attorney-client,
attorney work product, deliberative
process. or cther applicable privilege.

(d} Confident:al file. H information
which [orms the basis for the selection

of a tesponse action is incliuded only 1In
a document containing conhdent.al or
privileged information and s not
othenwise available 10 the public, the
information, to the extent feasible, shali
be summarized in such a way as to
make 1t disclosable and the summary
shall be placed in the publicly available
portion of the administrative record hie.
The confidential or privileged document
itself shall be placed in the conlidential
portion of the administraiive record file.
If information, such as confidental
business information, cannot be
summarized in a disclesable manner.
the wformation shall be placed only 1n
the confidential portion of the
admimsirative reccrd file. All
dscuments contained in the confidentiul
portion of the administrative record file
shall be listed in the index to the fi'e.

§200.815 Administrative record fite for a
remedizl action.

{a) The administrative record file for
the selection of a remedial action shall
be made available for public inspection
at the commencement of the remedial
investigation phase. At such time, the
lead azency shall peblish in a majer
local newspaper of general circulation a
notice of the availability of the
administrative record fila.

(b} The lead agency shall provide a
public comment period as specified in
§ 300.430(f){3) so that interested persons
may submit comments on the selection
of the remedial action for inclusion in
the administrative record file. The lead
agency is encouraged to consider and
respond as appropriate to significant
comments that were submitted prior to
the public comment period. A written
response to significant comments
submitted during the public comment
period shall be included in the
administrative record file.

(¢) The lead agency shall comply with
the public participation procedures
required in § 300.430(f}{3) and shall
document! such compliance in the
administrative record.

(d) Documents generated or received
after the record of decision is signed
shall be added to the administrative
record file only as provided in § 300.825.

§300.820 Administrative record file for a
removal action.”

(a) If, based on the site evaluation, the
lead agency determines that a removal
action is appropriate and that a planning
period of at least six months exisls
before on-site removal activities must be
initiated: ’ '

(1) The administrative record file shall
be made available for public inspection
whaen the engineering evaluation/cost
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analysis (EE/CA) s made available for
public comment At such time, the lead
agency shall pubiish in a major local
newspaper of general circulation a
notice of the availability of the
administrative record file,

(2) The lead agency shall provide a
public comment period as specified in
§ 300.415 so that interested persons may
submit comments on the selection of the
removal action for inclusion in the
administrative record file. The lead
agency is encouraged to consider and
respond, as appropnate. to significant
comments that were submilied prior to
the public comment period. A wrillen
response to significant comments
submilted during the pubhc comment
period shall be included in the
administrauve record file.

(3) The lead agency shall comply with
the public participation procedures of
§ 300.415{m) and shall document -
compliance with § 300.415{m){3)(1}
tl';rough (iii} in_the administrative record
file. .
(4) Documents generated or received
after the decision document is signed
shall be added to the administrative
record file only as provided in § 300.825.

{b) For all remowval actions not
-included in paragraph [a) of this seciion:

(1) Documents included in the

administrative record file shall be made
.available for public inspection no later
than 60 days afier initialion of on-site
removal activity. At such time. the lead
agency shall publish in a major local
newspaper of general circulation a
notice of avaiiability of the
administrative record file.

(2) The lead agency shall. as
appropriate. provide a public comment
period of not less than 30 days begirning
at the time the administrative record file
is made available to the public. The lead
agency is encouraged {o consider and
respond, as appropriate. to significant
comments that were submitted prior to
the public comment period. A written
response to significant comments
submilted during the public comment
petiod shall be included in the
administrative record hile.

(3) Documents generated or recewved
after the decision docement is signed
shall be added to the administrative
record file only as provided in § 300.825

§300.825 Record requirements atter the
decision document is signed.

{a) The lead agency may add
documents to the administrative record
file after the decision document
selecting the response action has been
signed if: '

{1) The documents concem a porlion
of o response action decision thal the

decision document thoes not address or
reserves lo be decided uat a later date: or

(2} An explunution ol sigmficant
differcnces required by § 300.435(c). or
an amended decision document is !
issued. in which case, the explanation of
significant differences or amended
decision document and all documents
that form the basis for the decision 10
modifly the response aclion shall be
added 1o the administrative record file.

{b) The lead agency may hold
additional public comment periods or
extend the lime for the submission of
public comment afler a decision
document has been signed on any issues
concerning selection of the response
action. Such comment shall be limited 1o
the issues for which the lead agency has
requested additional comment. All
additional comments submitted during
such comment penods that are
responsive to the reques!. and any
response 1o these comments, along with
documents supporting the request and
any final decision with respect to the
issue, shall be placed in the
administrative record file.

{c) The lead agency is required to
consider cominents submitted by
interested persons after the close of the
public comment penod only to the
exten! that the commenls contain
significant information not contained
elsewhere in the administrative record
file which could not have been
submitted Guring the public comment
period and which substantially support
the need to significanily alter the
response action. All such comments and
any responses thereto shall be placed in
the administrative record file. .
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SUMMARY OF CHANGES TO THE FINAL GUIDANGCE ON .
ADMINISTRATIVE RECORDS_FQR SELECTING CERCLA RESPONSE ACTIONS

In its final concurrence OGC maintained that the words "form
the basis of" instead of "considered or relied on" be used in the
guidance wherever discussion is had as to which documents should
be included or excluded (drafts or internal memoranda) in the
administrative record. In the alternative, OGC requested that we
explain the phrase "considered or relied on."

1. Section I.A., page 2, second full paragraph. In order to
provide OGC with greater comfort on the issue we included a
sentence to indicate that the phrase "considered or relied on" is
used in the guidance to encourage inclusion of documents in the
administrative record. In addition, we inserted a sentence which
delineates that drafts or internal memoranda are generally not
included in the record.

We also added a sentence which states that comments
submitted during a public comment period will be included in the
record file even if the lead agency does not agree with the
information or comments. . .

2. Section II.A., page S, last paragraph, to the top of page 6.
We deleted language from a previous draft which had required that
parties who review the record sign a verification form. This
language had been added to insure review by appropriate persons
prior to an administrative record being certified to a court.
Regional staff from ORC objected to the provision, saying that
signing such a-form could result in their being asked to testify
as to how the record was compiled or the completeness of the
administrative record. DOJ was also concerned abdut the
appropriateness of their being so "officially" involved in the
creation of the record.

3. Section E.1, page 9, third paragraph. OE commented that the
guidance was not clear as to whether one or two copies of the
administrative record at the regional office or other central
location was necessary. The guidance requires a publicly
availablefcopy and suggests that a master copy (not available for
" public review) be maintained. The provision for two records at
the regional office or other central location is not new. Our
interim final quidance indicated that, if feasible, a master copy
should be maintained to insure the integrity of the record. To
prevent any misunderstanding we have added language which
delineates that we are referring to two separate administrative
record files which may be located at the regional or other
central location. Conforming language has been added at page 18,
last paragraph.
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4. section H, page 20, first—paragraph. The interim final
gquidance delineated that the access list to confidential records
must be approved by specific persons within EPA. OE gquestioned
how this requirement is satisfied if a state or other federal
agency has the lead for a site. We added a sentence (third
sentence of the paragraph) which requires the Regions to assure
that, when state or other federal agencies are the lead agency,
those parties have adequate procedures to limit access to the
confidential file.

5. Section II.I., page 20, last paragraph, to the top of page
21.. We added language to indicate that the lead agency may
encourage requesters of the record file to use copying facilities
at the site repository instead of at regional offices. If it is
difficult to do so, the guidance suggests that the lead agency
will make copying available to the requester at the regional or
other central location. The Regions requested this change to
decrease their copying burden.

6. Section II.J., page 21, 2nd"full paragraph. We added the
last sentence to the paragraph due to concerns that if
micrographics are used a micrographic reader should be available
at the site repository. The language does not indicate who
should provide such a reader; however, since libraries are often
used as the site repository, it is likely a reader will already
be available at that location without further expenditure of EPA
resources. - ‘

7. Section II.K., page 22, 2nd full paragraph. We added
langquage which requires that when a state or other federal agency
has the lead at "a site they certify that the -records were
maintained and compiled properly. We were concerned the interim
rule did not contain any requirement for state or other federal
entities to certify that records prepared by them were prepared
in acrordance with EPA regulations or guidance. " If EPA certifies
these records we might be unable to say whether they were
compiled and maintained appropriately. Moreover, thare exists
the possibility that if the record is not certified by the party
compiling it, individual parties might have to be called to
testify. (Note: We did not request input from state or other
federal entities on this issue)

8. Section III.A., page 24. We added a footnote (number 28) to
indicate that individual names and addresses of persons on the
community mailing list should not be included in the public
portion of the remedial action record file, but included in the
confidential section of that file. We added a similar footnote
(number 30, at page 28) with respect to removal actions.



9. Section IIX.B., at page 29. 1In the Decision Document
section we removed the draft guidance language with respect to
Pollution Reports serving as decision documents. Instead, we
included language which is broader and gives the Regions more
flexibility, since it is not established whether only an Action
Memorandum can serve as the decision document for removal
actions. This is also consistent with the preamble to the
revised NCP, which explained that not all removal decisions are
embodied in an Action Memorandum.

10. Section III.H., page 34. We deleted a section in the
document which had said that sharing of privileged documents with
other state or federal agencies automatically results in those
documents being made "public," and a loss of any applicable
privilege. The Regions, 0OGC, and DOJ said that our prior draft
language was over exclusive. We added language, page 35, -second
paragraph, which emphasizes that "public disclosure" of |
privileged documents is based on the privilege asserted and the
circumstances of disclosure. To 'prevent inadvertent disclosure,
the guidance suggests consultation with the Office of Regional
Counsel prior to release of potentially privileged documents.

11. Section IV.A.l., page 43, second full paragraph. Language
was included (in the first sentence) to indicate that documents
other than final comments may be included in the record. This
change is consistent with the position taken in the guidance with
respect to inclusion of non-final- EPA documents (discussed at
page 34, 2nd full paragraph). .
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